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| Ty E following ſheets contain the ſubſtance of a 
courſe of lectures on the laws of England, which 
dere read by the author in the univerſity of Ox- 
roRD. His original plan took its riſe in the year 
1753: and, notwithſtanding the novelly of ſuch an 
attempt in this age and country, and the prejudi- 
ces uſually concerved againſt any innovations in the 


efabliſhed mode of education, he had the ſatigſaction 


to find (and he acknowleges it with a mixture of | 


pride and gratitude) that his endeavours were en- 
couraged and patromzed by thoſe, both in the uni- 
verſity and out of it, whoſe good opinion and efteem 
he was principally deftrous to obigin. > 
The death of Mr VINER in 1756, and his am- 
ple b enęſaction to the untver ſity for promoting the 
Study of the law, producedabout two yearsafterwards 
a regular and publice tabliſhment of what the author 
had privately undertaken. The knowlege of our 
laws and confiitution was adopted as a liberal 
ſience by general academical authority ; competent 
2 ag """< 
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endowments were decreed ſer the ſupport of a lec- 
 Turer, and the perpetual encouragement of fludents ; 
and the compiler of the enfuing commentaries had 
the honour Io be elected the fr Vinerian profeſſor. 
Inu this ſituation he was led, both by duty and 
inclinatiom, to inveſtigate the elements of the law, 
and the grounds of our civil polity, with greater 
afſiduity and attention than many have thought it 
neceſſary to do. And yet all, who of late years 
have attended the public adminiſtration of juſtice, 
mit be ſenſible that a maſterly acquintance with 
the general ſpirit of laws and the principles of uni- 
verſal juriſprudence, combined with an accurate 
 knavlege of our 9wn municipal confittutions, their 
original, reaſon, and hiſtory, hath given a beauty 
and energy io many modern juclicial deciſions, with 
which our anceſtors were wholly unacquainted. J, 
in the * gat of theſe mquiries, the author hath 
been able to _ any errors which either himſelf 8 
or others may have heretofore iml ibed, his pains 
will be ſufficiently anfevered : and, if in ſome points 
he 1s full miflaken, the candid and judicious reader 
will make due allowances for the difficulties of a 
ſearch ſo new, ſo extenſive, and ſo laborious. 


2 Nov. 1765. 


POSTSCRIPT. 
NOTWITHSTANDING the diffidence 


expreſſed in the foregoing Preface, uo fooner was 
the work completed, but many of its poftttons were 
vehemently attacked by zealo!s of all (even oppo- 
ie) denominations, religious as well as cul; by 


1 ſome with a greater, by others with a leſs degree 
„/ acrimony. To ſuch of theje antmadweriers as 
= hae fallen within the auihor's nolice ( for he 
= doubts not but ſome have eſcaped it) he owes at 


lea ſt this obligation ; that they have occaſtoned him 
rom lime to time to reviſe his work, in reſpect 1b 


"8 /be pariiculars objetled to; 10 reiradt or expunge 
Jom it what appeared to be really erroneous ; 10 
= amend or ſupply it when inaccurate or defetiive ; 
= 7 Wuſtrate and explain it when obſcure. But, 
IF here he thought the 9bjeflions ul-founded, ve hath 
1 left and ſball leave the book to defend tfelf: being 
4 fully of oftnion, that if his principles be falſe and 


his doctrines unwarrantable, no apology from him- 
| ſelf can make them right ; if founded in truth und 
| rectitude, no cenſure from others can make Ihe 
Wrong. | | 
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conceming the ninth edition. 


Tus editor judges it indiſpenſable to preſerve the 
author's text intire. The alterations which will be 
found therein, ſince the publication of the laſt edition, 

were made by the author himſelf, as may appear from 

a corrected copy in his own hand writing“. What the 
editor has chiefly attended to is, to note the alterations. 
made by ſubſequent acts of parliament. Theſe, toge- 
ther with ſome few other neceſſary obſervations, in 
order to prevent confuſion, are inſerted ſeparate and 


diſtin& at the bottom of the page. . OS 
F : | | R I, B U RN. 2 2 
July 20, 1783. | | 1 8 


To be ſeen at Mr, Cadell's in the Strand. 
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Z 
ADVERTISEMENT 


concerning the tenth edition. 


| Is this edition, as in the laſt, the author's text is 
Preſerved intire. The editor hath added not only 
the alterations made by acts of parliament ſubſequent 
to the publication of the laſt edition, but alſo refe- 
rences to Mr, Donglas' and Mr. Cowper's reports 
of caſes in the king's bench, which were publiſhed 

. fince. Theſe, together with ſome notes and obſer» 
vations of his own, the editor hath inferred ſe- 
parate and diſtin at the bottom of the page, en» 
cloſed in brackets thus I J, and marked with Italic 

references, | f 5 


Tzurre, 
Feb, 1, 1987, 
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HE general expectation of fo, numerous, and 

reſpectable an audience, the novelty, and (I 
may add) the importance of the duty required from 
this chair, muſt unavoidably be productiye of great 
diffidence and apprehenſions in him who has the ho- 
nour to be placed in it. He muſt be ſenſible how 
much will depend upon his conduct in the infancy 
of a ſtudy which is now firft adopted by 2ublic aca- 
demical authority; which. ys generally been repu- 
ted (however unjuſtly) of a dry and unfruitful na- 
ture ; and of which the theoretical, elementary hy 
have hitherto received. a very moderate ſhare of cul- 
tivation. He cannot but reflect that, if either) 
Plan of inſtruction be crude and injudicious, or the 
execution of it lame and ſuperficial, it will caſt 
damp upon the farther progreſs of this inoſt uſeful 
and moſt rational branch of learning; and may de- 


feat for a time the public - ſpirited deſign of our wiſe 


and munificent benefactor. And this hie mult more 


 '* Read in Oxford at the opening of int Vivetian bites; 
250R. 1758, } . PP ef: 19 * 21¹¹ 
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_eſpecially dread, when he feels by experience how 
unequal his abilities are (unaſſiſted by preceding ex- 
amples) to complete, in the manner he could wiſh, 
ſo extenſive and arduous a taſk ; fince he freely con- 
ſeſſes, that his former more private attempts have 
fallen very ſhort of his own ideas of perfection. And 
yet the candour he has already experienced, and this 
laſt tranſcendant mark of regard, his preſent nomi- 
nation by the free and unanimous ſuffrage of a great 
and learned univerlity, (an honour to be ever remem- 
bered with the deepeſt and moſt affectionate grati- 
tude) theſe teſtimonies of your public judgment muſt 
entirely ſuperſede his.own, and forbid him to believe 
himſelt totally inſufficient ſor the labour at leaſt of 
this employment. One thing he will venture to 
hope for, and it certainly ſhall be his conſtant aim, 
by diligence and attention to atone for his other de- 
fects; eſteeming, that the belt return which he can 
poſſibly make for your favourable opinion of his ca- 
pacity, will be his unwearied endeavours in Tome lit- 
tle degree to deſerve it. | 
The ſcience thus committed to his charge, to be 
cultivated, methodized, and explained in a courſe of 1 | 
academical lectures, is that of the laws and conſtitu- 2:8 
tion of our own country: a ſpecies of knowledge, in- 
which the gentlemen of England have been more re- | 
markably Tebcient than thoſe of all Europe beſides. „ 
In moſt of the nations on the continent, where the 8 - 
civil or imperial law under different modifications is 1 
cloſely inter woven with the municipal laws of the 
land, no gentleman, or at leaft no ſcholar, thinks ; 
his education is completed, till he has attended a 
courſe or two of lectures, both upon the inſtitutes of I ;; 
Juſtinian and the local conſtitutions of his native ſoil, 1 
under the very eminent profeſſors that abound in 

their ſeveral univerſities. And in the northern parts . 

4 


of our own iſland, where alſo the municipal laws are ha 
frequently connected with the civil, it is difficult to is 
meet with a perſon of liberal education, who is deſ- | Nees 
titute of a competent knowledge in that ſcience, fie 
which is to be the guardian of his natural rights and a 


the rule of his civil conduct. | L 


* 


of the Law. + 


Nor have the imperial laws been totally neg ſected 


even in the Engliſh nation. A general acquaintance 


with their deciſions has ever been deſervedly conſi- 
dered as no ſmall accompliſhment of a gentleman ; 
and a faſhion has. prevailed, efpecially of late, to 
tranſport the growing hopes of this iſland to foreign 
univerſities, in Switzerland, Germany, and Hol- 
land; which, though infinitely inferior to our cn 
in every other conſideration, have been looked upon 
as better nurſeries of the civil, or (which is nearly 
the ſame) of their own municipal law. In the mean 
time it has been the peculiar lot of our admirable 
ſyſtem of laws, to be negleRed, and even unknown, 
by all but one practical profeſſion; though built up- 
on the ſoundeſt foundations, and approved by the 
experience of ages. . 5 6 

Far be it from me to derogate from the ſtudy of 
the civil law, conſidered (apart from any binding au- 
thority) as a collection of written reaſon. No man 
is more thoroughly perſuaded of the general excel- 
lence of its rules, and the uſual equity of its deciſi- 
ons, nor is better convinced of its uſe as well as or- 


- Nament to the ſcholar, the divine, the ſtateſman, and 


even the common lawyer. But we muſt not carry 
our veneration ſo far as to ſacrifice our Alfred and 
Edward to the manes of Theodoſius and Jultinian : 
we muſt not prefer the edi of the praetor, or the 
reſcript of the Roman emperor, to our own imme 
morial cuſtoms, or the-ſanQions of an Engliſh parli- 
ament ; unleſs we can alſo prefer the deſpotic mo- 
narchy of Rome and Byzantium, for whoſe meridi- 
ans the former were calculated, to the free conſtitu- 


tion of Britain, which the latter are adapted to per- 


petuate. ; F 
Without detracting therefore from the real merit 
which abounds in the imperial law, I hope | may 


have leave to aſſert, that if an Engliſhman muſt be 


ignorant of either the one or the other, he had bet< 
ter be a ſtranger 10 the Roman than the Engliſh in- 
flicutions, For I think it an undeniable poſition, that 
a competent knowledge 1 the laws of that ſociety, 
5 | A+: | 
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in which we live, is the proper accompliſhment of 
every gentleman and ſcholar; an highly uſeful, I 
had almoſt ſaid eſſential, part of liberal and polite 
education. And in this I am warranted by the ex- 
ample of antient Rome ; where, as Cicero informs 
us“, the very boys were obliged to learn the twelve 
tables by heart, as a carmen neceſſarium or indiſpen- 
fable leſſon, to imprint on their tender minds an early 
knowledge of the laws and conſtitution of their country. 
But as the long and univerſal neglect of this ſtu- 
dy, with us in England, ſeems in ſome degree to 
call in queſtion the truth of this evident poſition, it 
mall therefore be the buſineſs of this introductory 
diſeourſe, in the firſt place to demonſtrate the utility 
of ſome general acquaintance with the municipal 
law of the land, by pointing, out its particular uſes 
in all conſiderable ſituations of life. Some conjec- 
tures will then be offered with regard to the cauſes 
of negletting this uſeful ſtudy ; to which will be ſub- 
joined a few reflections on the peculiar propriety of 
reviving it in our own univerſities, 1 
And, firſt, to demonſtrate the utility of ſome ace. 
quaintance with the laws of the land, let us only res 1 
fle&t a moment on the ſingular frame and polity of 
that land, which is governed by this ſyſtem of laws. 
A land, perhaps the only one in the univerſe, in 
which political or civil liberty is the very end and 
ſcope of the conſtitution?. This liberty, rightly un= 
derſtood, conſiſts in the power of doing whatever 4 
the laws permit; which is only to be effected by a 7 
general conformity of all orders and degrees to thoſe 
equitable rules of action, by which the meaneſt in- 
dividual is protected from the inſults and oppreſſion 
of the greateſt. As therefore every ſubject is inte- 
reſted in the preſervation of the laws, it is incum- 
bent upon every man to be acquainted with thoſe at 
leaſt, with which he is immediately concerned; leſt 


"My | he incur the cenſure, as well as inconvenience, of Ju 
Wh, living in fociety without knowing the obligations L 
| 17 6 th. 


pe Legg. 2. 23. cere libet, nifi quid vi, aut jure 
2 Monteſq Eſp. L. I. 11. c. 5. prebibetur. Inft, 1. 3. 1. 
3 Facultas ejus, qued cuigue fa” 
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which it lays him under. And thus much may ſuf- 
fice for perſons of inferior condition, who have nei- 
ther time nor capacity to enlarge their views beyond 
that contracted ſphere in which they are appointed 
to move. But thoſe, on whom nature and fortune 
have beſtowed more abilities and greater leiſure, 
cannot be ſo eaſily excuſed. Theſe advantages are 
| given them, not for the benefit of themſelves only, 
but alſo of the public: and yet they cannot, in any 
ſcene of life, difcharge properly their duty either to 
the public or themſelves, without ſome degree ofknow- 
ledge in the laws. To evince this the more clearly, 
it may not be amiſs to deſcend to a few particulars. 
Let us therefore begin with our gentlemen of in- 
dependent eſtates and fortune, the moſt uſeful as 
well as conſiderable body of men in the nation; 
whom even to ſuppoſe ignorant in this branch of 
learning is treated by Mr. Locke“ as a ſtrange ab- 
ſurdity. It is their landed property, with its long 
and voluminous train of deſcents and conveyances, 
ſettlements, entails, and incumbrances, that forms 


9 the moſt intricate and moſt extenſive object of legal 


knowledge. The thorough comprehenſion of theſe, 
in all their minute diſtinctions, is perhaps too labo- 


rious a taſle for any but a lawyer by profeſſion: yet 
till the underſtanding of a few leading b m3 


iple 
a8 relating to eſtates and conveyancing, may form — 
check and guard upon a gentleman's inferior agents, 
and preſerve him at leaſt from very groſs and noto- 
rious impoſition. | | 
Again, the policy of all laws has made ſome: 
forms neceſſary in the wording of laſt wills and teſ- 
taments, and more with regard to their atteſtation. 
An 1gnorance in theſe muſt always be of dangerous 
conſequence, to ſuch as by choice or neceſſity com- 
pile their own teſtamenis without any technical aſ- 
liſtance. Thoſe who have attended the courts of 
Juſtice are the beſt witneſſes of the confuſion and diſ- 
1 reſſes that are hereby occaſioned: in families; and of 
doe ditliculties that ariſe in diſcerning the true means» 
4 Education, F. 187, 5 
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ing of the teſtator, or ſometimes in diſcovering any 
meaning at all: ſo that in the end his eſtate may 
often be veſted quite contrary to theſe his enigmati- 
cal intentions, becauſe perhaps he has omitted one 
or two formal words, which are neceſſary to aſcer- 
tain the ſenſe with indiſputable legal preciſion, or 
has execnted his will in the preſence of fewer wit- 
nefſes than the law require. 

But to proceed from private concerns to thoſe of 
a more public conſideration. All gentlemen of for- 
rune are, in conſequence of their property, liable to 
de called upon to eſtabliſh the rights, to eſtimate the 
injuries, to weigh the accuſations, and ſometimes to 
diſpoſe of the lives of their fellow- ſubjects, by ſerv- 
ing upon juries. In this ſituation they have fre- 
quently a right to decide, and that upon their oaths, 
queſtions of nice importance, in the ſolution of 
which ſome legal ſkill is requiſite ; eſpecially where 
the law and the fact, as it often happens, are inti- 
mately blended together. And the general incapa- 
city, even of our beſt juries, to do this with any to- 
lerable propriety, has greatly debaſed their aut ho- 
rity ; and has unavoidably thrown more power into 
the hands of the judges, to direct, control, and even 
reverſe their verdicts, than perhaps the conſtitution 


intended. 


But it is not as a juror only that the Engliſh gen- ; i 


tlemau is called upon to determine queſtions of right; 
and diſtribute juſtice to his fellow - ſubjects: it is 
principally with this order of men that the commiſſi- 
on of the peace is filled. And here a very ample 
field is opened for a gentleman to exert his talents, 
by maintaining good order in his neighbourhood; 
by puniſhing the diflolute and idle; by protecting 
the peaceable and induſtrious; and, above all, by 
healing petty differences and preventing vexatious 
proſecutions. But, in order to attain theſe deſirable 
ends, it is neceſſary that the magiſtrate ſhould un- 
derſtand his buſineſs; and have not only the will, 
but the power alſo, (under which muſt be included 


the knowlege) of adminiſtering legal and effectual 


juſtice. Elſe, when he has miſtaken his authority, 
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through paſlion, through ignorance, or abſurdity, he 
will be the object of contempt from his inferiors, and 
of cenſure from thoſe to whom he is accountable for 
his conduct. M: td 43 i 
Yet farther ; moſt gentlemen, of conſiderable pro- 
perty, at ſome period or other in their lives; are 
ambitious of reprefenting their. country in, parlia- 
ment: and thoſe, who are ambitious of receiving ſo 
high a trail, would alſo do well to remember its na- 
ture and importanee. They are not thus honoura- 
bly diſtinguiſned from the reſt of their, fellow ſyb- 
jets, merely that they may privilege their perſons, 
their eſtates, or their domeſtics ;. that they may liſt 
under party banners;;. may grant or with-hold ſup- 
plies ; may vote with or vote. againſt a popular or 
unpopular adminiſtration ;. but upon conſiderations 
far more intereſting and important. They are the 
guardians of the Engliſh conſtitution ; the makers, 
repealers, and interpreters of the Engliſh laws; de- 
legared to watch, to check, and to avert every-dan- 
gerous innovation, to propoſe, to adopt, and to che- 
Tiſh any ſolid and well · weighed improvement; bound 
by every tie of nature, of honour, and of religion, 
to tranſmit that conſtitution and thoſe laws to their 
poſterity, amended if poſſible, at leaſt without any 
derogation. And how unbecoming muſt it appear 
in a member of the legiſlature to vote for a new law, 
who is utterly ignorant of the old! what kind of in- 
terpretation can he be enabled to give, who is 3 
ſtranger to the text upon which he comments? 
Indeed it is perfectly amazing, that there ſhould 
be no other ſtate of life, no other occupation, art, or 
ſcience, in which ſome method of inſtruction is not 
looked upon as requiſite, except only the ſciencc of 
legiſlation, the nobleſt and moſt difficult of any. Ap- 
prenticeſhips are held neceſſary to almoſt every art, 
commercial or mechanical ; a long courſe of reading 
and ſtudy muſt form the divine, the phyſician, and 
the practical profeſſor of the laws: but every man of 
ſuperior fortune thinks himſelf born a legiſlator, Yet 
I ully was of a different opinion ; * it is neceflarys 
LS A 5 | | * 
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« ſays he 3, for a ſenator to be thoroughly acquaint- 
« 'ed with the conſtitution ; and this, he declares, is 
© a knowlege of the molt extenſive nature; a mat - 
<* ter of ſcience, of diligence, of reflexion; without 
„ which no ſenator can poſſibly be fit for his office.” 
The miſchiefs that have ariſen to the public from 
inconſiderate alterations in our laws, are too obvi- 
dus to be ealled in queſtion; and how far they have 
been owing to the defective education of our ſenators, 
is a point well worthy the public attention. The 
common law of England has fared like other vene- 
rable edifices of antiquity, which rath and unexpe- 
rienced workmen have ventured to new-dreſs and 
refine, with all the rage of modern improvement. 
Hence frequently its ſymmetry has been deftroyed, 
its proportions diſtorted, and its majeſtic ſimplicity 
exchanged for ſpecious embelliſhments and fantaſtic 
novelties. For, to ſay the truth, almoſt all the per- 
plexed queſtions, almoſt all the niceties, intricacies, 
and delays, (which have ſometimes diſgraced the 
Engliſh, as well as other courts of juſtice) owe their 
original not to the common law itſelf, but to inno- 
vations that have been made in it by acts of parlia- 
ment; overladen (as fir Edward Coke expreſſes it +) 
* with proviſoes and additions, and many times on 
« a ſadden penned or corrected by men of none or 
„very little judgment in law.” This great and 
well-experienced judge declares, that in all his time 
he never knew two queſtions made upon rights 
— depending upon the common law; and 
warmly laments the confufion introduced by ill- 
dging and unlearned legiſlators. But if, he 
bjoins, acts of parliament were after the old 
* faſhion penned, by ſuch only as perfectly knew 
«@® what the common law was before the making of 
os _y act of parliament concerning that matter, as 
« alſo how far forth former ſtatutes had provided 
« remedy for former miſchiefs, and defects diſco- 


3 De Legg. 3. 18. Eft ſenatori fine abs | aratus | nater nu! 

neveſſarium 1. 8 3 id- — 3 2. je f 

late patet :=—genus hoc omne 2 Rep. pref. 
ientiae, dil gentiae memeriae eſt ; 
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« yered by experience ; then ſhould very few queſ- 


e tions in law ariſe, and the learned ſhould not fo 


&« often and ſo much perplex their heads to make 
« atonement and peace, by conſtruction of law, be- 
e tween inſenſible and diſagreeing words, fentences 
% and proviſoes, as they now do.” And if this in- 
convenience was ſo heavily felt in the reign of queen 
Elizabeth, you may judge how the evil is inereaſed 
in later times, when the ſtatute book is ſwelled to 
ten times a larger bulk: unleſs it ſhould be found; 
that the penners-of our modern ſtatutes have pro- 
portionably better informed themſelves in the know- 
lege of the common law. | 

What is ſaid of our gentlemen in general, and the 
propriety of their application to the ſtudy of the 
Jaws of their country, will hold equally ſtreng or 
ſtill ſtronger with regard to the nobility of this 
realm, except only in the article of ferving upon ju- 
ries, But, inſtead of this, they have ſeveral peculi- 
ar provinces of far greater coniequence. and con- 
cern ; being not only by birth hereditary counſellors: 
of the crown, and judges upon their honour of the 
lives of their brother peers, but alſo arbirers of the 
property of all their fellow. ſubjeds, and that in the 
laſt reſort. In this their judicial capacity they are 
bound to decide the niceſt and moſt critical points of 
the law: to examine and correct fuch errors as have 
eſcaped the moſt experienced ſages of the profeſſion, 
the lord keeper and the judges of the courts at Weſt- 
minſter. Their ſentence is final, decifive, ,irrevoca- 


ble: no appeal, no correction, not even a review can 


be had: and to their determination, whatever it be, 
the inferior courts of juſtice muſt conform ; otherwiſe 
hs _ of property would no longer be uniform-and 
eady. | 

Should a judge in the moſt ſubordinate juriſdicti- 
on be deficient in the knowledge of the law, it would 
refle infinite contempt upon himſelf, and diſgrace 
upon thoſe who employ him. And yet the conſe- 
quence of his ignorance is comparatively very tri- 
fling and ſmall: his judgment may be examined; and 
his errors rectified, by other courts, But how much 
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more ſerious and affecting is the caſe of a ſuperior, - 


judge, if without any ſkill in the laws he will boldly 
venture to decide a queſtion, upon which the wel- 
fare and ſubliſtence of whole families may depend! 
where the chance of his judging right, or wrong, is 
barely equal; and where, if he chances to judge 
wrong, he does an injury of the moſt alarming na- 
ture, an injury without poſſibility of redreſs ! 

Yet, valt as this truſt is, it can no where be fo 
properly repoſed, as in the noble hands where our 
excellent conſtitution has placed it: and therefore 

laced it, becauſe, from the independence of their 

ortune and the dignity of their ſtation, they are 
preſumed to employ that leiſure which is the conſe- 
quence of both, in attaining a more extenſive know- 
lege of the laws than perſous of an inferior rank: 
and becauſe the founders of our polity relied upon 
that delicacy of ſentiment, ſo peculiar to noble birth ; 


which, as on the one hand it will prevent either 


intereſt or affection from interfering in queſtions 
of right, ſo on the other it will bind a peer in 
honour, an obligation which the law eſteems equal 
to another's oath, to be maſter of thoſe points upon 
which it is his birthright to decide. 

The Roman pandects will ſurniſh us with a piece 
of hiſtory not unapplicable to our preſent purpoſe. 
vervius Sulpicius, a gentleman of the patrician or- 
der, and a celebrated orator, had occaſion to take 
the opinion of Quintus Mutius Scaevola, the then 
oracle of the Roman law; but, for want of ſome 
knowlege in that ſcience, could not ſo much as un- 
derſtand even the technical terms, which his friend 
was obliged to make uſe of. Upon which Mutius 
Scaevola could not forbear to upbraid him with this 
memorable reproof 5, that it was a ſhame for a pa- 
trician, a nobleman, and an orator of cauſes, to 
„e ignorant of that law in which he was ſo pecu- 
* liarly concerned.” This reproach made ſo deep 
an impreſſion ou Sulpicius, that he immediately ap- 


5 H. 1. 2. 2. $. 43. Turpe eſſe patricia, et nabili, et cauſar 
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"3X kingdoms abroad, or exerting their ſenatoria 
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plied himſelf to the ſtudy of the lam; wherein he 
arrived to that proficiency, that he left behind him 


about an hundred and fourſcore volumes of his own 


compiling upon the ſubje&t; and became, in the 
opinion of Cicero, a much more complete lawyer 
than even Mutius Scaevola himſelf. . 

would not be thought to recommend to our En- 
gliſh nobility and gentry, to become as great lawyers 
as Sulpicius; though he, together with this charac- 
ter, ſuſtained likewiſe that of an excellent orator, a 
firm patriot, and a wiſe indefatigable ſenator : but 
the inference which ariſes ſrom the ſtory is this, that 
ignorance of the laws of the land hath ever been 
eſteemed diſhonourable in thoſe, who are entruſted 
by their country to maintain, to adminiſter, and to 


amend them. | 
| Bur be there is little occaſion to enforce this 
argument any farther to perſons of rank and diſ- 
tinction, if we of this place may be allowed to form 
a general judgment from thoſe who are under our 
inſpection: happy, that while we lay down the rule, 
we can alſo produce the example. You will there- 
fore permit your profeſſor to indulge both a public 
and private ſatisfaction, by bearing this open teſti- 
mony ; that, in the infancy of theſe ſtudies among 
us, they were favoured with the moſt diligent at- 
tendance, and purſued with the moſt unwearied ap- 
plication, by thoſe of the nobleſt birch and moſt am- 
ple patrimony : ſome of whom are ſtill the ornaments. 
of this ſeat of learning; and others at a greater diſ- 


tance continue doing honour to its inſtitutions, by 


comparing our polity and laws with thoſe or other, 
abili- 

ties in the councils of the nation at home, 2 
Nor will ſome degree of legal knowlege be foynd 
in the leaſt ſuperfluous to perſons of interior rank; 
cſpecially thoſe of the learned profeſſions. 'I'he cler- 
gy in particular, beſides the common obligations they 
are under in proportion to their rank and ſortune, 
have alſo abundant reaſon, conſidered merely as 


clergymen, to be acquainted with many branches 


6 Brut. 41. 
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of the law, which are almoſt pecuhar and appropri- 
ated to themſelves alone Such are the laws rela- 
ting to advowſons, inflitations, and indudtions ; to 
ſimony, and fimoniacal contracts; to uniformity, 


reſidence, and pluralities; to tithes and other eccle- 
ſiaſtical dues; to marriages (more eſpecially of late) 


and to a variety of other ſubjects, which are con- 
ſigned to the care of their order by the proviſions of 
particular ftatures. To underſtand theſe aright, to 
diſcern what ts warranted or enjoined, and what 1s 
forbidden by law, demands a ſort of legal apprehen- 
ſion ; which is no otherwiſe to be acquired, than by 
uſe and a familiar acquaintance with legal writers. 

For the gentlemen of the faculty of phyſic, I muſt 
frankly own that I ſee no ſpecial reafon, why they 


in particular ſhould apply themſelves to the ſtudy of 


the law ; unleſs in common with other gentlemen, 
and to complete the character of general and exten- 
five knowlege; a character which their profeſſion, 
beyond others, has remarkably deſerved. ' They will 
give me leave however to ſuggeſt, and that not lu- 
dicrouſly, that it might frequently be of uſe to fa- 
milies upon ſudden emergencies, if the phyſician 
were acquainted with the doctrine of laſt wills and 
teſtaments, at leaſt ſo far as relates to the formal 
of their execution. 


But thoſe gentlemen who intend to profeſs the ci- 
vil and ecclefiaſtical laws, in the ſpiritual and mari- 


time courts of this kingdom, are of all men (next to 
common lawyers) the moſt indiſpenſably obliged to 
apply theinſelves ſeriouſly to the ſtudy of our muni- 
cipal laws. For the civil and canon laws, conſider- 
ed with reſpect to any intrinſic obligation, have no 
force or authority in this kingdom ; they are no more 
binding in England, than our laws are binding at 
Rome. But as far as theſe foreign laws, on account 
of ſome peculiar propriety, have in ſome particular 


caſes, and in ſome particular courts, been introduced 


and allowed by our laws, ſo far they oblige, and no 
farther ; their authority being wholly founded upon 
that permiſſion and adoption. In which we are not 
ſingular in our notions: for even in Holland, where 
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the imperial law is much cultivated and its deciſions 


Yretty generally followed, we are informed by Van 

ecuwen 7, that it receives its force from cuſtom 
« and the conſent of the people, either tacitly or 
« expreſsly given: for otherwiſe, he adds, we 
© ſhould no more be bound by this law, than by 
« that of the Almains, the Franks, the Saxons, the 
„ Goths, the Vandals, and other of the antient na- 
« tions.” Wherefore, in all points in which the 
different ſyſtems depart from each other, the law of 
the land takes place of the law of Rome, whether an- 
tient br modern, imperial or pontifical. And, in 
thoſe of our Engliſh courts wherein a reception has 
been allowed to the civil and canon laws, if either 
they exceed the bounds of that reception, by extend- 
ing themſelves to other matters, than are permitted 
to them ; or if ſuch courts proceed according to 
the deciſions of thoſe laws, in caſes wherein it is 
controlled by the law of the land, the common law 
in either inttance both may, and frequently does, 
prohibit and annul their proceedings s: and it will 
not be a ſufficient excuſe for them to tell the king's 
courts at Weſtminſter, that their practice is warrant- 
ed by the laws of Juſtinian or Gregory, or is con- 
formable to the decrees of the Rota or imperial 
chamber. For which reaſon it becomes highly ne. 
ceſſary for every civilian and canoniſt, that would 
act with ſafety as a judge, or with prudence and re- 
putation as an advocate, to know in what caſes and 
how far the Engliſh laws have given ſanction to the 
Roman; in what points the latter are rejected; and 
where they are both ſo intermixed and blended to- 
gether as to form certain ſupplemental parts of the 
common law of England, diſtinguiſhed by the titles 
of the king's maritime, the king's military, and the 
king's eccleſiaſtical law. The propriety of which in- 
quiry the univerſity of Oxford has for more than a 
century ſo thoroughly ſeen, that in her ſtatutes ? ſhe 
appoints, that one of the three queſtions to be annu- 
ally diſcuffed at the act by the juriſt-inceptors ſhall 


7 Dedicatio corperit juris civilii. a 5 
Elit cc: ri cui. den in Fletam 


5 Rep. Cau- 
Hale Hin. C. L. c. 2. Sel- 


drey's Caſe, 2 Inſt. 899. 
9 Tut VII. 8. 2. F. 2. 


16 25 | On the STUDY . Ix TROD. 


relate to the.common law ; ſubjoining this reaſon, 
„ quia juris civilis ſtudiaſos decet haud imperitos efſe fu- 
* ris municipalis, et d fferentias exteri patriique Juris 
* notas habere.” And the ſtatutes ® of the univertity 
of Cambridge ſpeak expreſsly to the ſame effect. 
From the general uſe and neceſſity of ſome ac- 
quaintance with the common law, the inference were 
extremely eaſy with regard to the propriety of the 
preſent inſtitution, in a place to which geatlemen of 
all ranks and degrees reſort, as the fountain of all 
uſeful knowlege. But how it has come to paſs that 
a deſign of this ſort has never before taken place in 
the univerſity, and the reaſon why the ſtudy of our 
laws has in general fallen into diſuſe, I ſhall previ- 
ouſly proceed to inquire. el] 
Sir John Forteſcue, in his panegyric on the laws 
of England, (which was written in the reign of 
Henry VI.) puts * a very obvious queſtion in the 
mouth of the young prince, whom he is exhorting to 
apply himſelf to that branch of learning; why the 
** laws of England, being ſo good, ſo fruitful, and 
“ ſo commodious, are not taught in the univerſities, 
« as the civil and canon laws are?” In anſwer to 
which he gives“ what ſeems, with due deference be 
it ſpoken, a very jejune and unſatisfactory reaſon ; 
being in ſhort, that as the proceedings at common 
« Jaw were in his time carried on in three different 
« tongues, the Engliſh, the Latin, and the French, 
that ſcience mult be neceſſarily taught in thoſe 
« three ſeveral languages; but that in the univerſi- 
ties all ſciences were taught in the Latin tongue 
% only:” and therefore he concludes, * that they 
«© could not be conveniently taught or ſtudied in our 
* univerſities.” Bat without attempting to examine 
ſeriouſly the validity of this reaſon, (the very ſha- 
dow of which by the wiſdom of your late conſtitu- 
tions is entirely taken away) we perhaps may find 
ont a better, or at leaſt a more plauſible account, 
why the ſtudy of the municipal laws has been baniſh- 


_ © Der l:oum mox a defrratu* exteri 83 Juris noſeat. Sat. 
dabit operam le gibus Anglic, ut Eliz. R. c. 14. Cowel. Inſtaut. 
non /i: imperitas ea rum legum guas in pra mio. . 
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ed from theſe ſeats of ſcience, than what the learned 


chancellor thought it prudent to givetohis royal pupil. 


That antient collection of unwritten maxims and 
cuſtoms, which is called the common law, however 
compounded or from whatever fountains derived, 
had ſubfiſted immemorially in this kingdom; and, 
though ſomewhat altered and impaired by the vio- 
lence of the times, had in great meaſure weathered 
the rude ſhock of the Norman conqueſt. This had 
endeared it to the people in general, as well becauſe 
its deciſions were univerſally known, as becauſe it 
was found to be excellently adapted to the genius of 
the Engliſh nation. In the knowlege of this law con- 
ſited great part of the learning of thoſe dark ages; 
it was then taught, ſays Mr. Selden ?, in the mo- 
naſteries, in the univerſities, and in the families of the 
principal nobility. The clergy in particular, as they 
then engroſfſed almoſt every other branch of learn- 
ing, ſo ke their predeceſſors the Britiſh Druids 3) 
they were peculiarly remarkable for their proficiency 
in the ſtudy of the law. Nullus clericus niſi cauſidicus, 
is the character given of them ſoon after the con- 
queſt by William of Malmſbury *. The judges there- 
fore were uſually created out of the ſacred order, 
as was likewiſe the caſe among the Normans 6; and 
all the inferior offices were ſupplied by the lower 
clergy, which has occaſioned their ſucceſſors to be 
denominated clerks to this day. 

But the common law of England, being not com- 
mitted to writing, but only handed down by tradi- 
tion, uſe, and experience, was not ſo heartily reliſh- 
ed by the foreign clergy ; who came over hither in 
ſhoals during the reign of the conqueror and his two 
ſons, and were utter ſtrangers to our conſtitution as 
well as our language. And an accident, which ſoon 
after happened, had nearly completed its ruin. A 


F. letam. 7. £ ecliſes cathedraulx, et les autres, 
: 3 Carfar de bell} Gal. 6. 12. + perſinnes gui ont diguitex in ſaindte 
* de geſt. reg. J. 4. egliſe; les abbez,, tes prieurs con- 
5 Dugdale Or1g. jurid. c. 8. wentaulx, et bs gauterneurs des 


© Les juges foat ages perſ.nnes egliſer, Cc. Grand Conflumicr, 
et autenliquer,—ſicome let ar che- (. 9. a : 
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copy of Juſtinian's pandects, being newly ? diſcover- 
ed at Amalfi, ſoon brought the civil law into vogue 
all over the weſt of Europe, where before it was 
quite laid afide ® and in a manner forgotten; though 
ſome traces of its authority remained in Italy ? and 
the eaſtern provinces of the empire . This now be- 
came in a particular manner the favourite of the po- 
piſh clergy, who borrowed the methed and many of 
the maxims of their canon law from this original. 
The ſtudy of it was introduced into ſeveral univerſi- 
ties abroad, particularly that of Bologna; where ex- 
erciſes were performed, lectures read, and degrees 
- conferred in this faculty, as in other branches of ſci- 
ence : and many nations on the continent, juſt then 
beginning to recover from the convulſions conſe- 
quent upon the overthrow of the Roman empire, and 
ſettling by degrees into peaceable forms of govern- 


ment, adopted the civil law, (being the beſt written 


ſyſtem then extant) as the baſis of their ſeveral con- 
ſtitutions; blending and inter weaving it among their 
own feodal cuſtoms, in fome places with a more ex- 
tenſive, in others a more confined authority “. 

Nor was it long beſore the prevailing mode of the 
times reached England. For Theobald, a Norman 
abbot, being elected to the ſee of Canterbury, and 


extremely addicted to this new ſtudy, brought over 


with him in his retinue many learned proficients 
therein; and among the reſt Roger ſirnamed Vaca- 
rius, dom he placed in the univerſity of Oxford 3, 
to teach it to the people of this country. But it did 
not meet with the ſame eaſy reception in England, 


where a mild and rational ſyſtem of laws had been 


long eſtabliſhed, as it did upon the continent; and 
though the monkiſh clergy (devoted to the will of a 
foreign primate) received it with eagerneſs and zeal, 


yet the laity, who were more intereſted to preſerve 


the old conſtitution, and had already ſeverely felt 


the effect of many Norman innovations, continued 


? 
7 circ. A. D. 1130. 8 
8 LL. VMiſigetb &. 1. 9: M. Paris ad A. D. 1254. 
d Capitular. Hludov. Pli. 4. 102. 2 A. D. 1138. 
© Selden in Fletam. 5. 5. 3 Gervaſ. Dorobern. Act. 
t Vomat's treatiſe of law. c. Pontiſ. Cantuar. col. 1665. 
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wedded to the uſe of the common law. King Stephen 


immediately publiſhed a proclamation *, forbidding 


the fludy of the laws, then newly imported from 
Italy; which was treated by the monks 5 as a piece 
of impiety, and, though it might prevent the intro- 
duction of the civil law proceſs imto our courts of 
juſtice, yet did not hinder the clergy from reading 
and teaching it in their own ſchools and monaſteries. 
From this time the nation ſeems to have been di- 
vided into two parties; the biſhops and clergy, many 
of them foreigners, who applied themſelves wholly 
to the ſtudy of the civil and canon laws, which now 
came to be inſeparably interwoven with each other; 
and the nobility and laity, who adhered with equal 


pertinacity to the old common law: both of them 


reciprocally jealous of what they were unacquainted 


with, and neither of them perhaps allowing the op- 


poſite ſyſtem that real merit which is abundantly to 
be found in each. This appears, on the one hand, 
from the ſpleen with which the monaſtic writers & 
ſpeak of our municipal laws upon all occaſions; and, 


on the other, from the firm temper which the nobi- 


lity ſhewed at the famous parliament of Merton : 


+ when the prelates endeavoured to procure an ac to 


declare all baſtards legitimate in caſe the parents in- 
termarried at any time afterwards; alleging this 
only reaſon, becauſe holy church, (that is, the canon 
law) declared ſuch children legitimate: but“ all the 
+ earls and barons (ſays the parliament roll?) with 


bone voice anſwered, that they would not change 
the laws of England, which had hitherto been uſed _ 
and approved.” And we ſind the ſame jealouſy 
WF prevailing above a century afterwards d, when the 

nobility declared with a kind of prophetic ſpirit, 


** that the realm of England hath never been unto 
„this hour, neither by the conſent of our lord the 
king and the lords of parliament ſhall it ever be, 


Rog. Bacon. citat. per Sel- 7 Stat. Merton. 20 Henry III. 
den in Fletam. 9. 6 in Forteſe. c. 9. Ft omnes comites et barones 


c. 33. & $ Rep. Pref, una woe refponderunt, guad nelunt 
5 Joan. Sariſburiens. Polycrat, leger Augliae mutare, guar bueuf- 
8. 22. 7 gue ufitate ſunt et approba tae, 


Lem, ibid. 5. 16. Polydor. *® 11 Ric. II. 
Virgil. It. J. 9. 
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« ruled or governed by the civif law 9.” And of 
this temper between the clergy and laity many more 


inſtances might be given. 
While things were in this ſituation, the clergy, 


finding it impoſſible to-root out the municipal law, 


began to withdraw themſelves by degrees from the 
temporal courts; and to that end, very early in the 
Teiga of king Henry III. epiſcopal conſtitucions were 
publiſhed e, forbidding all eecleſiaſtics to appear as 
advocates in foro ſaeculari nor did they long conti- 
nue to act as judges there, not caring to take the 
oath of office which was then found neceſfary to be 
adminiſtered, that they ſhould in all things deter- 
mine according to the law and cuſtom of this realm“; 
though they ſtill kept poſſeſſion of the high office of 
chancellor, an office then of little juridical power ; 
and afterwards, as its buſineſs increaſed by degrees, 
they modelled the proceſs of the court at their own 
diſcretion. Re. | 
But wherever they retired, and wherever their au- 
thority extended, 'they carried with them the ſame 
zeal to introduce the rules of the civil, in excluſion 
of the municipal law. This appears in a particular 
manner from the ſpiritual courts of all denominati- 
ons, from the chancellor's courts in both our uni- 


verſities, and from the high court of chancery be- 


fore - mentioned; in all of which the proceedings are 
to this day in a courſe much conformed to the civil 
law: for which no tolerable reaſon can be afſgned, 
unleſs that theſe courts were all under the immedi- 


ate direction of the popiſh eceleſiaſtics, among whom 


it was a point of religion to exclude the municipal 
law; pope Innocent IV. having ſorbidden“ the very 
reading of it by the clergy, becauſe its deciſions were 
not ſounded on the imperial conſtitutions, but mere- 
ly on the cuſtoms of the laity. And if it be conſi- 
dered, that our univerſities began about that period 
to receive their preſent form of ſcholaſtie diſcipline ; 
that they were then, and continued to be till the 


9 Selden. Fan. Angler. l. 2. 599. 


F. 43. i Lorteſc. c. 33. 1 Selden. in Fletam. 9. 3. 


. © Spelman. Concil, 4. D. 2 M. Paris ad A. D. 1254, 
1217. Wilkins, v 1. P. 574, 
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time of the reſormation, entirely under the influence 
of the popiſh clergy ; (Sir John Maſon the firſt pro- 
teſtant, being alſo the firſt lay, chancellor of Oxford) 
this will lead us to perceive the reaſon, why the ſtu- 
dy of the Roman laws was in thoſe days of bigotry 3 
; purſued with ſuch alacrity in theſe ſeats of learning; 
and why the common law was entirely deſpiſed, and 
| elteemed little better than heretical. | 
And, ſince the reformation, many cauſes have 
conſpired to prevent its becoming a part of acade- 
mical education. As, firſt, long uſage and eſtabliſh- 
ed cuſtom ; which, as in every thing elſe, fo eſpeci- 
ally in the forms of ſcholaſtic exerciſe, have juſtly 
great weight and authority. Secondly, the real in- 
trinſic merit of the civil law, conſidered upon the 
ſooting of reaſon and not of obligation, which was 
well known to the inſtructors of our youth; and 
their total ignorance of the merit of the common 
Paw, though its equal at leaſt, and perhaps an im- 
provement on the other. But the principal reaſon 
f all, that has hindered the introduction of this 
ranch of learning, is, that the ſtudy of the common 
Paw, being baniſhed ſrom hence in the times of po- 
Poeery. has fallen into a quite different channel, and 
as hitherto been wholly cultivated in another place. 


There cannot be a ſtronger 


perſtitious veneration that was 
aid to theſe laws, than that 
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imes thought they could not 
orm a perfect character, even 
pf the bleſſed virgin, without 
aking her a civilian and a 
anoniſt. Which Albertus 
Magnus, the renowned domi- 
ican doctor of the thirteenth 
entury, thus proves in his 
Summa de laudibus chriſtiferae 
wirginis ( divinum magis quam hu» 
manum pn, qu. 23 F. 5. em 
led jura avilia, & leges, & 
* decreta ſciuit in ſumma, proba» 
„% tur hoc made: ſapien tia adv 
** cati manifeſlatur in tribus; u- 
„num, qued obtineat amnia contra 


„„ EY 


oY 
2 


anſtance of the abſurd and ſu- 


the moſt learned writers of the 


40 judicem juſlum & ſafientem ; 


© ſecund), quid centra adveirſari- 
„um aſtutum & ſagacem ; tertio, 
« quod in cauſa deſperata: ſed 
* | th wa vir go, cntra judicem 
« ſafientifſimum, Dominum ; con- 
« tra adverſarium callidiſſimum, 


4 dyabelum ; in eauſa niſtra deſ- 


i perata; ſententiari optatam ab- 
% ftinuit. To which an emi- 
nent franciſcan, two centuries 
afterwards, Bernardinus de 
Buſti (Muriale, . 4 ſern. 9 
very gravely ſubjoins this note. 
+ Nee videtur incengruum mulie- 
* res habere peritiam juris. Le. 
«* gitur enim de uxer. frannis An» 
% dreae gliſſatoris, qued tantam 
«© peritiam in utreque jure babuit, 


«& ut publice in jeholis legere auſa 
« it. | : 
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But as the long uſage and eſtabliſhed cuſtom, of ig- 
norance of the laws of the land, begin now to be 
thought unreaſonable ; and as by theſe means the 
merit of thoſe laws will probably be more generally 
known ; we may hope that the method of ſtudying 
them will ſoon revert to its antient courſe, and the 
foundations at leaſt of that ſcience will be laid in the 
two univerſities ; without being excluſively confined 
to the channel which it fell into at the times I have 
juſt been deſcribing. | 

For, being then entirely abandoned by the clergy, 
a few ſtragglers excepted, the ſtudy and practice of 
it devolved of courſe into the hands of laymen: who 
entertained upon their parts a moſt hearty averſion 
to the civil law“, and made no ſcruple to profeſs 
their contempt, nay even their ignorance * of it, in 
the moſt public manner. But ſtill, as the balance of 
learning was greatly on the fide of the clergy, and as 
the common law was no longer taught, as formerly, 
in any part of the kingdom, it mult have been ſub- 
jected to many inconveniencies, and perhaps would 
have been gradually loſt and overrun by the civil, (a 
ſuſpicion well juſtified from the frequent tranſcripts '® 
of Juſtinian to be met with in Bracton and Fleta) had it 
not been for a peculiar incident which happened at a ve- 
ry critical time, and contributed greatly to its ſupport. 
The incident which 1 mean was the fixing the court 

of common pleas, the grand tribunal for diſputes of |: 
property, to be held in one certain ſpot; that the ſeat 
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4 Forteſc. de laud, LL. c. 25. 

S This remarkably appeared 
in the cafe of the abbot of To- 
run, M. 22 Ede. III. 24. who 
had cauſed a certain prior to 
be ſuramoned to anſwer at A- 
vignon for erecting an oratory 
contra inhibitionem nav: operis ; by 
2 Flet. 8. 5) very juſtly un- 

erſtands to be meant the title 
de novi eperis nuntiatione both in 
the civil and canon laws, CH. 
39. 1. C. 8. 11. and Decrtal. not 
Extray. 5. 32.) whereby the 
erection of any new buildings 
in prejudice of more auticat 


ones was prohibited. But Sklp- 
with the king's ſerjeant, and 


afterwards chief baron of the © 


exchequer, declares them to be 
flat nonſenſe ; © in ceux parolrx, 
contra inhibitionem novi o- 
„ peris, ny ad pas entendment: i 
and juſtice Schardelow mends Wt 
the matter but little by inform- 


ing him, that they ſignify a 1 
reſtitution is their law: for 


which reaſon he very ſagely 7h 
reſolves to pay no ſort of re- 
gard to them. Ces n'e/t que | 

« un refiitution en lour ley, pur 


% gue © ces n'avomus regard, Cc. 
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of ordinary juſtice might be permanent and notori- 
ous to all the nation. Formerly that, in conjunction 
with all the other ſuperior courts, was held before the 


king's capital juſticiary of England, in the aula regis, 


or ſuch of his palaces wherein his royal perſon re- 
ſided; and removed with his houſhold from one end 
of the kingdom to the other. This was found to oc- 
caſion great inconvenience to the ſuitors; to remedy 
which it was made an article of the yon charter of 

liberties, both that of king John and king Henry 111.5 
that © common pleas ſhould no longer follow the 
<« king's court, but be held in ſome certain place :” 
in conſequence of which they have ever ſince been 
held (a few neceſſary removals in times of the plague 


 .excepted) in the palace of Weſtminſter only. This 
brought together the profeſſors of the municipal law, 


who before were diſperſed about the kingdom, and 
formed them into an aggregate body; whereby a ſo- 
ciety was eſtabliſhed of perſons, who, (as Spelman ? 


S obſerves) addicting themſelves wholly to the ſtudy of 


the laws of the land, and no longer conſidering it as 


a mere ſubordinate ſcience for the amuſement of lei- 


ſure hours, ſoon raiſed thoſe laws to that pitch of 
perfection, which they ſuddenly attained under the 
auſpices of our Engliſh Juſtinian, king Edward I. 

In conſequence of this lucky afſemblage, they na- 
turally fell into a kind of collegiate order, and, be- 
ing excluded from Oxford and Cambridge, found it 
neceſſary to eſtabliſh a new univerſity of their own. 
This they did by purchaſing at various times certain 
houſes (now called the inns of court and of chance- 


ry) between the city of Weſtminſter, the place of 


holding the king's courts, and the city of London ; 
for advantage of ready acceſs to the one, and plenty 
of proviſions in the other 8. Here exerciſes were per- 
formed, lectures read, and degrees were at length 
conferred in the common law, as at other univerſities 
in the canon and civil. The degrees were thoſe of 
barriſters (firſt ſtiled apprentices 9 from apprendre, to 

© C. 11. inted by an ordinance of 

7 Ghſſar. 334. ing Edward I. in parliament, 

8 Forteſc. c. 48. in the 20th year of his reign. 


9 Apprentices or barriſters (Spelm. GL. 37. dale 
ſcem to have been firſt ap- — urid - ) WI 
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learn) who anſwered to our bachelors: as the ſtate 
and degree of a ſerjeant 3, ſervientis ad legen, did to 
that of doctor. | 


tection this infant ſeminary of common law; and, 
the more effectually to foſter and cheriſh it, king 
Henry III. in the nineteenth year of his reign iſſued 
out an order directed to the mayor and ſheriffs of 
London, commanding that no regent of any law 
ſchools within that city ſhould for the future teach 
law therein *. The word, law, or leges, being a ge- 
neral term, may create ſome doubt at this diſtance 
of time whether the teaching of the civil law, or the 
common, or both, is hereby reſtrained. But in ei- 
ther caſe it tends ro the ſame end. If the civil law 
only is prohibited, (which is Mr. Selden's * opinion) 
it is then a retaliation upon the clergy, who had ex- 


If the municipal law be alſo included in the reſtricti- 
on, (as Sir Edward Coke 3 underſtands it, and which 


dently this; by preventing private teachers within 
the walls of the city, to collect all the common lau- 


© The firſt mention which I which till then remained an 
have met with in our law books entire fecret; and to that end 
of ſerjeants or countors, is in the w2luit ligamenta coifae ſuae ſaluere 
ſtatute of Weſtm. 1. 3 Edw. I. ut falam monſtraret ſe tonſuram 
c. 29. and in Horn's Mirror, habere clericalem; ſed non ęſt per- 
c. 1. H. 10. c. 2. F. 5. c. 3. H. 1. Miſſus. == Satelles vero eum arri- 
in the ſame reign. But M. Pa- frens, nm per coiſae ligamina fed 
ris in his life of John II. abbot per guttureum apprehendens, iraæ- 
of St. Alban's, which he wrote it ad carcerem. And hence Sir 
in 1255, 39 Henry III. ſpeaks H. Spelman conjectures, (Glo- 
of advocates at the common Far. 33s.) that coifs were intro- 
law, or countors, (guet banci duced to hide the tonſure of 
narrateres vulgariter appellamut) ſuch renegade clerks, as were: 
as of an order of men well ſtill tempted to remain in the 


_ of the antiquity of the advocates or judges, notwith- 
coif in the ſame author's hiſto- ſtanding their prohibition by 
ry of England, A. D. 125g. in canon. | 
the caſe of one William de * Ne aliquis ſchilas regens de 
Buſſy; who, being called to /egibus in ea lem civitate de cactere. 
account for his great knavery ibidem leges deceat. 

and mal-practices, claimed the 2 in Flet. 8. 2. 

benefit 4; his orders or clergy, 2 Inſt. proem. 


The crown ſeems to have ſoon taken under its pro- 


cluded the common law from their ſeats of learning. 


the word ſeems to import) then the intention is evi- 


known. And we have an ex- ſecular courts in the quality of 
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yers into the one public univerſity, which was newly 
inſtituted in the ſuburbs, . | 
In this juridical univerſity (for ſuch-it is inſiſted 
to have been by Forteſcue * and Sir Edward Coke 5) 
there are two forts of collegiate houſes ; one called 
| inns of chancery, in which the younger ſtudents of 
the law were uſually placed, © learning and ſtudy- 
ing, days Forteſcue 5, the originals, and as it were 
« the elements of the law; who, profiting therein, 
as they grew to ripeneſs ſo were they admitted in- 
co the greater inns of the ſame ſtudy, called the 
W < inns of court.” And in theſe inns of both kinds, 
he goes on to tell us, the knights and barons, with 
other grandces and noblemen of the realm, did uſe 
io place their children, though they did not deſire 
to have them thoroughly learned in the law, or ts 
get their living by its practice: and that in his time 
rhere were about two thouſand ſtudents at theſe ſe- 
2M veral inns, all of whom he informs us were Flii ncb:- 
nn, or gentlemen born. | 
8 Hence it is evident, that (though under the influ- 
Wence of the monks our univer fities neglected this ſtu- 
ly, yet) in the time of Henry VI. it was thought 
highly neceſſary and was the univerlal practice, for 
the young nobility and gentry to be inſtructed in the 
originals and elemen's of the laws. But by degrees 
2887: is cuſtom has fallen into diſuſe; lo that in the reign 
ot queen Elizabeth Sir Edward Coke? does not ree- 
mon above a thouſand ſtudents, and the number at 
reden is very confiderably leſs. Which ſeems prin- 
28 'Þ4l'y owing to theſe reaſons: firſt, becauſe the inns 
t chancery, being now aJmolt totally filled by the 
uferior branch of the profeſſion, are neither commo- 
ous nor proper for the reſort of gentlemen of any 
ank or ligure ; ſo that there are very rarely any 


MPR 8 
A. e 


— .Þþ ae ung ſtudents entered at the inns of chancery ; ſe- 
only, becauſe in the inns of court all forts of regi- 
men and academical ſvperintendence, either with re- 


pard to morals or ftudies, are found impratticable 
and therefore entirely neglected: lailly, becauſe per- 
lons of birth and fortune, after having finiſhed their 


* Cc. 49. 5 3 Rep. pref, 6 Rep. prel. 7 Rid. 
8 3 Rep. pre _ 3 Rep. pref, id. 
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uſual courſes at the univerſities, have ſeldom leiſure 
or reſolution ſufficient to enter upon a new ſcheme 
of ſtudy at a new place of inſtruction. Wherefore 
few gentlemen now reſort to the inns of court, but 
ſuch for whom the knowlege of practice is abſolutely WM 
neceſſary ; ſuch, I mean, as are intended for the pro- 
feſhon : the reſt of our gentry, (not to ſay our nobi- | 
lity alſo) having uſually retired to their eſtates, or 
vilited foreign kingdoms, or entered upon public life, 
without any inſtruction in the laws of the land, and 
indeed with hardly any opportunity of gaining in- 
ſtruction, unleſs it can be afforded them in theſe ſeats 
of learning. . — 
And that theſe are the proper places for affording 
aſſiſtances of this kind to gentlemen of all tations 
and degrees, cannot (I think) with any colour of rea- 
ſon be denied. For not one of the objections, which 
are made to the inns of court and chancery, and 
which I have juſt now enumerated, will hold with 
regard to the univerſities. Gentlemen may here aſ- 
ſociate with gentlemen of their own rank and degree. 
Nor are their conduct and ſtudies left As, ro _ 
their own diſcretion ; but regulated by a diſcipline ſo . 
wiſe and exact, yet ſo liberal, ſo ſenſible and manly, 
that their conformity to its rules (which does at pre- 
ſent ſo much honour to our youth) is not more the 
effect of conſtraint, than of their own inclinations 8 
and choice. Neither need they apprehend too long 
an avocation hereby from their private concerns and 
amuſements, or (what is a more noble object) the ſer- 
vice of their friends and their country. This ſtudy will 
go hand in hand with their own purſuits : it will ob- 
ſtruct none of them; it willornament and aſſiſt them all. '! 
But if, upon the whole, there are any, ſtill wedded 
to monaſtic prejudice, that can entertain a doubt how 9 
far this ſtudy is properly and regularly academica!, i 
ſuch perſons I am afraid either have not confidered ap 
the conſtitution and deſign of an univerſity, or eli: 
think very meanly of it. It muſt be a deplorable nar-  { 
rowneſs of mind, that would confine theſe ſeats of in- 
ſtruction to the limited views of one or two learned 
profeſſions. To the praiſe of this age be it ſpoken, 
a more open and generous way of thinking begins 
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: now univerſally to prevail. The attaiament of libe- 
5 | ral and genteel accompliſhments, though not of the 
by intellectual ſort, has been thought by bur wiſeſt and 
moſt affetionate patrons *, and very lately by the 
Y whole univerſity ?, no ſmall improvement of our an- 
- Mrient plan of education: and therefore I may ſafely 
'r firm that nothing (how uniſual ſoever) is, under 
e. aue regulations, improper to be taught in chis place, 
d 9» bich is proper for a gentleman to ſearn. But that 
4 ſcience, which diſtinguiſhes the criterions of right 
mm nd wrong; which teaches to eſtabliſh the one, and 
revent, puniſh, or redreſs the other; which employs 
\s n its theory the nobleſt faculties of the ſoul, and ex- 
wy Mts in its practice the cardinal virtues of the heart: 
a. ſcience, which is univerſal in its uſe and extent, ac- 
ch ommodated to cach individual, yet comprehending 
14 Ae whole community; that a ſcience like this ſhould 
ih oer have been deemed unneceſſary to be ſtudied in 
if. . univerſity, is matter of aſtoniſhment and concern. 
wn urely, if it were not before an object of academical 
5 nowledge, it was high time to make it one: and to 
fo doſe who can doubt the as. 724 of its reception 
ly. Nong us (if any ſuch there be) we may return an 
re. Wer in their own way; that ethics are confeſſed! 
the branch of academical learning, and Ariſtotle hjz:- 
ons If has ſaid, ſpeaking of the laws ot his own country, 
2 at juriſprudence or the knowledge of thoſe laws 
and the principal and moſt perſect branch of ethics o. 
ſr. a. From a thorough conviction of this truth, our mu- 
vill bcent benefactor Mr, Vixtn, having employed 
ob. ove half a century in amaſſing materials for new. 
all. 7 Lord chancellor Claren- vocation the remainder of lord 
ded |} n, in his Galogue of educa- Clarendon's hiſtory from his 
how * —— is Tracts, p. 325. noble deſcendants, on conditi- 
a0 pears to have been very ſoli- on to apply the proſits arifing 
ical, 4 ous, that it might be made ſrom its publication to the eſta- 
ered | a part of the ornament of bliſhment of a manage in the 
elſc our armed 1 to univerity. | 
ww” 1 dzncing, Id. Ke oo nn SET ts 
f in- rhoſe hours when more ſeri- “ m ttt, aggrng Xi 
rne ous exerciſes ould be in- *% Flhic. al. Nicomach. 
ken, nee.” ; J. 5. c. 3. DEE | 
gin B accepting in full con- 
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modelling and rendering more commodious the rude 
ſtudy of the laws of the land, conſigned both the 
plan and execution of theſe his public-ſpirited de- 


ſigns to the wiſdom of his parent univerſity. 
ſolving to dedicate his learned Jabours © to the be- 


Re- 


© nefit of poſterity and the perpetual ſervice of his 
« country *,” he was ſenſible he could not perform 
his reſolution in a better and more effectual manner, 
than by extending to the youth of this place thoſe aſ- 


ſiſtances, of which he ſo well remembered and ſo 
heartily regretted the want. 


And the ſenſe, which 


the univerſity has entertained of this ample and moſt 
uſeful benefaction, muſt appear beyond a doubt, from 
their gratitude in receiving it with all poſſible marks 
of eſteem *; from their alacrity and unexampled diſ- 

patch in carrying it into execution 3; and, above all, 
from the laws and conſtitutions by which they have 
effectually guarded it from the neglet and abule to 
which ſuch inſtitutions are liable . We have ſeen an 


I See the preface to the eigh- 
teenth volume of his abridg- 
ment. : 

2 Mr. Viner is enrolled a- 
mong the public bencſactors of 
the univerſity by decree of 
convocation. | 

3 Mr. Viner died June 5, 
1756. His effects were collect- 
ed and ſettled, near a volume 
of his work printed, almoſt the 
whole diſpoſed of, and the ac- 
counts made up, in a year and 
a half from his deceaſe, by the 
very diligent and worthy ad- 
miniſtrators with the will an- 
uexed, (Dr. Weſt and Dr. Good 
of Magdalene, Dr. Whalley of 
Oriel, Mr. Buckler of All Souls, 
and Mr. Betts of Univerſity col- 
lege) to whom that care was 
conligned by the univerſity. 
Another half year was employ- 
ed in conſidering and ſettling a 
plan of the propoſed inſtituti- 
on, and in framing the ſtatutes 
thereupon, which were finally 
confirmed by convocation on 


the 3d of July, 1758. The pro- 


feſſor was elected on 2oth odt. 


following, and two ſcholars on 
the ſuccecding day. And, laſt- 
ly, it was agreed at the annual 
audit in 1761, to eſtabliſh a fel- 
lowſhip; and a fellow was ac- 
cordingly elected in January 
following. The reſidue of this 
fund, ariſing from the ſale of 
Mr. Viner's abridgment, will 
probably be ſufficient hereafter 
to found another fellowſhip 
and ſcholarſhip, or three more 
ſcholarſhips, as ſhall be thought 
moſt expedient. 

The ſtatutes are in ſub- 

ſtance as follow. 

1. That the accounts of this 
benefaction be ſeparately kept, 
and annually audited b the 
delegates of accounts and pro- 
feſſor, and afterwards reported 


to convocation. 


2. That a profeſſorſhip of the 
laws of England be eſtabliſhed, 
with a ſalary of two hundred 
pounds per annum ; the pro- 
feſſor to . elected by convoca- 
tion, and to be at the time of 
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univerſal emulation, who beſt ſhould underftand, or 
moſt faithfully purſue, the deſigns of our generous 


his election at leaſt a maſter of 
arts or bachelor of civil law in 
the univerſity of Oxford, of ten 


years ſtanding from his matri- 


culation ; and alſo a barriſter at 
law of four years landing at 
the bar. | 

3. That ſuch profeſſor (by 
himſelf, or by deputy -to be 
previouſly approved by convo- 
cation) do read one ſolemn 
public lecture on the laws of 
England, and in the Engliſh 
language, in every academical 
term, at certain ſtated times 


38 previous to the commencement 


of the common law term; or 
forfeit twenty pounds for eve- 
r. Viner's ge- 


ſelf, or by deputy to be appro- 


ved, if occaſional, by the vice- 


chancellor and proQors; or if 


permanent, both the cauſe and 


the deputy to be annually a 
preved by convocation) & 


yearly read one complete courſe 


of lectures on the laws of En- 
gland and in the Engliſh lan- 
guage, conſiſting of ſixty lec- 
tures at the leaſt; to be read 
during the univerſity term time, 
with ſuch proper intervals that 


not more than four lectures 


may fall within any ſingle 


weck: that the profeſſor do 
give a month's notice of the 


time when the courſe is to be- 
gin, and do read gratis to the 


{cholars of Mr. Viner's founda- 


tion; but may demand of other 
auditors ſuch gratuity as ſhall 
be ſettled from time to time by 


decree of convocation ; and 


that, for every of the ſaid ſixty 
lectures omitted, the profeſſor, 
on complaint made to the vice- 
chancellor within the year, do 
forſeit forty ſhillings to Mr. 


Viner's general fund; the proof 
of his having performed his dur 
ty to lie upon the ſaid profeſſor. 
4. That every profeſſor do 
continue in his office during 
life, unleſs in caſe of ſuch miſ- 
behaviour as ſhall amount to 
bannition by the univerſity ſta- 
tutes; or unleſs he deſerts the 
rofeſſion of the law by betak- 


ing himſelf to another profeſſi- 


on; or, unleſs, after one admo- 
nition by the vice-chancellor 
and proctors for notorious ne- 
lea, he is guilty of another. 
83 omillion ; in any of 
which caſes he be deprived by 
the vice-chancellor, with con- 
ſent of the houſe of convocation. 
. That ſuch a number of 
fellowſhips with a ſtipend of 
fifty pounds fer annum, and 
ſchol-rſhips with a ſtipend of 
thirty pounds, be eſtabliſhed, as 
the convocation ſhall from time 
to time ordain, according tothe 
ſtate of Mr. Viner's revenues. 
6. That every fellow be e- 
lected by convocation, and at 
the time of election be unmar- 
ried, and at leaſt a maſter of 
arts or bachelor of civil law, 


.and a member of ſome college 


or hall in the univerſity of Ox- 
ford; the ſcholars of this foun- 
dation or ſuch as have been 
ſcholars (if qualified and ap- 
E of by convocation) to 

ave the preference; that, if 
not a barriſter when choſen, he 
be called to the bar within one 
year after his election; but do 
reſide in the univerſity two 
months in every year, or in 
caſe of non-reſidence do ſorſeit 


the ſtipend ot that year to Mr. 
Viner's general ſund. 


7. Ihat every ſcholar be 
elected by convucation, and at 
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patron: and with pleaſure we recollect, that thoſe 
who are moſt diſtinguiſhed by their quality, their 
-fortune, their ſtation, their learning, or their expe- 
rience, have appeared the moſt zealous to promote 
the ſucceſs of Mr. Viner's eſtabliſhment. | 
The advantages that might reſult to the ſcience 
of the law itſelf, 
theſe ſeats of knowlege, perhaps would be very con- 


fiderable. The leiſure and abilities of the learned in [f 
theſe retirements might either ſuggeſt expedients, or 


execute thoſe dictated by wiſer heads, for improving 


the time of election be unmar- 
ried, and à member of ſome 
college or hall in the univerſity 
of Oxford, who ſhall have been 
matriculated twenty-four ca- 
lendar months at the leaſt ; that 
8 do take the degree of ba- 
chelor of civil law with all con- 
venient ſpeed; (either proceed- 
ing in arts or other wiſe) and 
vious to his taking the ſame, 
een the ſecond and eighth 

year from his matriculation, be 
found to attend two courſes of 
the profeſlor's SOS be 


certified under the profeflor's 


hand; and within one year 
ter taking the ſame to be call- 
ed to the bar: that he do an- 
nually reſide ſix months till he 
is of four years ſtanding, and 
four months from that time till 
he is maſter of arts or bachelor 
of civil law; after which he be 
bound to reſide two months in 
every year; or, in caſe of non- 
reſidence, do forfeit the ſtipend 
of that year to Mr. Viner's ge- 
neral fund. | 

8. That the ſcholarſhips do 
become void in caſe of non- at- 
tendance on the profeſſor, or 
not taking the degree of bache- 
lor of civil law, being duly ad- 
moniſhed ſo to do by the vice- 
chancellor and proctors: and 
that both fellowſhips and ſcho- 
larſhips do expire at the end of 
ten years after each reſpedlive 


election; and beeome void in 


cafe of groſs mi ſbeha viour, non 
reſidence for two years toge- 
ther, marriage, not being cal 
ed to the bar within the time {RW 
before limited, (being duly adl - 
moniſhed ſo to be by the vice- 
octors) or ü 
the profeſſion of thje 
law by following any other — 8 
ele 
cafes the vice- chancellor, with 7 | 
conſent of convocation, do de- "10 5 


chancellor, and 
deſertin 


feſſion: and that in any of 


clare the place actually void. 
of the profeſſorſhip, fel- 


Ierhed: 


9 4 4. k 
low Ips, or ſcholarſhips, the 1% 'L 
profits of the current year be 


ratably divided between the 


predeceſſor or his r 


days public notice be given to 
0 belege and ball of the 
convocation, and the cauſe of 
convoking it. 

s See lord Bacon's propoſals 
and offer of a digeſt. 
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when a little more attended to in 


eſenta- 1 
tives, and the ſucceſſor; and 
that a newelection be had with- 
in one month afterwards, un- 
leſs by that means the time of 
election ſhall fall within any 28 
vacation, in which caſe it be 
deferred to the firſt week in the 
next full term. And that be- 
fore any convocation ſhall be 
held for ſuch election, or for 
any other matter relating to 
Mr. Viner's benefaction, ten 
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d, 
fe its method, retrenching its ſuperfluities, and recon- 
ir ciling the little contrarieties, which the practice of 
* many centuries will neceſſarily create in any human 
te ſyſtem: a taſk, which thoſe, who are deeply employ- 
ed in buſineſs and the more active ſcenes of the pro- 
ce femon, can hardly condeſcend to engage in. And as 
in to the intereſt, or (which is the ſame) the reputation 
n- WE of the univerſities themſelves, I may venture ro pro- 
in | q nounce, that if ever this ſtudy fhould arrive to any 
or a tolerable perfection either here or at Cambridge, the 
ny nobility and gentry of this kingdom would not ſhorten 
n WA their reſidence upon this account, nor erhaps en- 
n. tertain a worſe opinion of the benefits of academical 
C 1 education. Neither ſhould it be conſidered as a mat- 
4 1 


ter of light importance, that while we thus extend 


1 the homoeria of univerſity learning, and adopt a new 
ce. tribe of citizens within theſe philoſophical walls, we 
or intereſt a very numerous and very powerful profeſſi- 
the on in the preſervation of our rights and revenues. 
ro- For I think it paſt diſpute that thoſe gentlemen, 
w- 7 who reſort to the inns of court with a view to purſue 
de- che profeſſion, will find it expedient (whenever it is 
d. practicable) to lay the N foundations of this, 
-- as well as every other ſcience, in one of our learned 
5 LE univerſities. We may appeal to the experience of 
be every ſenſible lawyer, whether any thing can be 
the more hazardous or diſcouraging than the uſual en- 
2ta- trance on the ſtudy of the law. A raw and unexpe- 
— rienced youth, in the moſt dangerous ſeaſon of life, 
vn. is tranſplanted on a ſudden into the midſt of allure- 
- of ments to pleaſure, without any reſtraint or check 
any but what his own prudence can ſuggeſt; with no 
be public direction in what courſe to purſue his inqui- 
2 ies; no private affiſtance to remove the diſtreſſes and 
de Jiffculties, which will always embarraſs a beginner. 
for In this ſituation he is expected to ſequeſter himſelf 
to from the world, and by a tedious lonely proceſs to 
en i extract the theory of laws from a maſs of undigeſted 


learning; or elſe by an aſſiduous attendance on the 
courts to pick up theory and practice together, ſuf- 
hcient to qualify him Ga the ordinary run of buſi- 
ne. How little outs is it to be wondered at, 
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that we hear of ſo frequent miſcarriages ; that ſo 
many gentlemen of bright imaginations grow wea- 
ry of ſo unpromiſing a ſearch 5, and addict them- 
ſelves wholly to amuſements, or other leſs innocent 
purſuits; and that ſo many perſons of moderate ca- 
pacity confuſe themſelves at firſt ſetting out, and 
continue ever dark and puzzled during the remain- 
der of their lives. | 

The evident want of ſome aſſiſtance in the rudi- 
ments of legal knowlege has given birth to a prac- 
tice, which, if ever it had grown to be general, muſt 
have proved of extremely pernicious conſequence. I 
mean the cuſtom by ſome ſo very warmly recom- 


mended, of dropping all liberal education, as of no 1 


uſe to ſtudents in the law: and placing them in its 
ſtead, at the deſk of ſome ſkilful attorney; in order 
to initiate them early in all the depths of practice, 
and render them more dextrous in the mechanical 
part of buſineſs. A few inſtances of particular per- 
ſons, (men of excellent learning, and unblemiſhed in- 
tegrity) who, in ſpite of this method of education, 
have 3 in the foremoſt ranks of the bar, have af. 
forded ſome kind of ſanction to this illiberal path to 
the profeſſion, and biaſſed many parents, of ſhort- 
ſighted judgment, in its favour : not conſidering, 
that there are ſome geniuſes, formed to overcome all 
diſadvantages, and that from ſuch particular inſtan- 
ces no general rules can be formed ; nor obſerving, 
that thoſe very perſons have frequently ener- 
ed by the moſt forcible of all examples, the diſpoſal 
of their own offspring, a very different foundation 


of legal ſtudies, a regular academical education. 


Perhaps too, in return, I could now direct their eyes 
to our principal ſeats of juſtice, and ſuggeſt a few 
hints in favour of univerſity learning“: but in theſe 
all who hear me, I know, have already prevented me. 


6 Sir Henry Spelman, in the guam peregrinam, dialeAum 
preface to his gloſſary, has eee e met hodum inconcin- 
given us a very lively picture “ nam, malem; non ingentem ſolum 
of his own diſtreſs upon this ** fed perpeturs humeris ſuflinen- 
occaſion. ** Emiſit me mater Lon= * dam, excidit mihi (fateor) a» 
% diuum, juris naſtri capeſſendi ** nimus, Oc.” - = 

« gratia; cujus cum 4 2 ulum 7 'The four higheſt judicial 
« fulutofſem, repe iſſemguc lin offices were at that time filled 
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Making therefore due allowance for one or two 
ſhining exceptions, experience may teach us to fore- 
tell that a lawyer thus educated to the bar, in ſub- 
ſervience to attorneys and ſolicitors s, will find he 
has begun at the wrong end. If practice be the whole 
he is taught, practice muſt alſo be the whole he will 
ever know: if he be uninſtructed in the elements and 
firſt principles upon which the rule of practice is 
ſounded, the leaſt variation from eſtabliſhed prece- 
dents will totally diſtra& and bewilder him: ita lex 
ſcripia eft 9 is the utmoſt his knowlege will arrive at; 
he mult never aſpire to form, and ſeldom expect to 
comprehend, any arguments drawn a priori, from the 
ſpirit of the laws andthe natural foundations of juſtice.. 

Nor is this all; for, (as few perſons of birth, or 
fortune, or even of ſcholaſtic education, will ſubmit 
to the drudgery of ſervitude and the manual labour 
of copying the traſh of an office) ſhould this infatuari- 
on prevail to any conſiderable degree, we mult rarely 
expect to ſee a gentleman of dittinQion or learning 
at the bar. And what the conſequence may be, to 
have the interpretation and enforcement of the laws 
(which include the entire diſpoſal of our properties, 
liberties, and lives) fall wholly into the hands of ob- 
icure or illiterate men, is matter of very public concern. 

The inconveniences here pointed out can never be 
effeCtually prevented, but by making academical edu- 
cation a previous ſtep to the profeſſion of the com- 
mon law, and at the ſame time making the rudiments 
ct the law a part of academical education. For ſci- 
cnces are of a ſociable diſpoſition, and flouriſh beſt 
in the neighbourhood of each other: nor is there any 
branch of learning, but may be helped and improved 
by aſſiſtances drawn from other arts. If therefore 
the ſtudent in our laws hath formed both his ſenti- 
ments and ſtyle, by perufal and imitation of the pureſt 
elaſſical writers, among whom the hiſtorians and ora- 
tors will beſt deſerve his regard; if he can reaſon 


by gentlemen, two of whom Camhridge. 

had been fellows of All Souls e Sce Kennet's Life of Som- 
college; another, ſtudent of ner, p. 67. EE 

Chriſt church; and the fourth ©® HF. 49. 9.12, 

a fellow of Trinity college, 
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with preciſion, and ſeparate argument from fallacy, 
by the clear limple rules of pure unſophiſticated lo- 
gie; if he can fix his attention, and ſteadily purſue 
truth through any the moft intricate deduction, by 
the uſe of mathematical demonſtrations; if he has 
enlarged his conceptions of nature and art, by a view 
of the ſeveral branches of genuine, experimental phi- 
loſophy ; if he has impreſſed on his mind the ſound 
maxims of the law of nature, the beſt and moſt an- 
thentic foundation of human laws; if, laſtly, he has 
contemplated thoſe maxims reduced to a practical 
ſyſtem in the laws of imperial Rome; if he has done 
this or any part of it, (though all may be eaſily done 


under as able inſtructors as ever graced any ſeats of 
learning) a ſtudent thus qualified may enter upon 
the ſtudy of the law with incredible advantage and 
reputation. And if, at the coneluſion, or during the 
acquiſition of theſe accompliſhments, he will afford 


bimſelf here a year or two's farther leiſure, to lay 
the foundation of his future labours in a ſolid ſcien- 
tifical method, without thirſting too early to attend 
that practice which it is impoſſible he ſhould rightly 
comprehend, he will afterwards proceed with the 
greatzſt eaſe, and will unfold the moſt intricate point: 
with an intuitive rapidity and clearneſs. 

I ſhall not inſiſt upon ſuch motives as might be 
drawn from principles of c:conomy, and are appli- 
cable to particulars only: JI reaſon upon more gene- 
ral topics. And therefore to the qualities of the 
head, which I have juſt enumerated, I cannot but 


add thoſe of the heart ; affectionate loyalty to the 
king, a zeal for liberty and the conſtitation, a ſenſe il 
of real honour, and well-grounded principles of re- 
ligion; as neceſſary to form a truly valuable Engliſh 


lawyer, a Hyde, a Hale, or a Talbot. And, what- 
ever the ignorance of ſome, or unkindneſs of others, 
may have heretofore untruly ſuggeſted, experience 
will warrant us to affirm, that theſe endowments of 
loyalty and public ſpirit, of honour and religion; 
are no where to be found in more high perfection, 
than in the two univerſities of this kingdom, 

Before I conclude, it may perhaps be expected. 
that I lay before you a ſhort and general account ot 
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the method I propoſe to follow, in endeavouring to 
execute the truſt you have been pleaſed to repoſe in 
my hands. And ia theſe folemn lectures, which are 
ordained to be read at the entrance of every term, 
(more perhaps to do public honour to this laudable 
inſtitution, than for the private inſtruction of indivi- 


duals o) I preſnme it will beſt anſwer the intent of 


our benefactor and the expectation of this learned 


body, if 1 attempt to illuſtrate at times ſuch detach- - 


ed titles of the law, as are the molt eaſy to be under- 
ſtood, and moſt capable of hiſtorical or critical orna- 
ment. But in reading the complete courſe, which 


is annually conſigned to my care, a more regular 


method will be neceſſary ; and, till a better is pro- 


poſed, I ſhall take the liberty to follow the ſame that 
J have already ſubmitted to the public ** To fill up 
ard finiſh that outline with propriety and correQ- 
nefs, and to render the whole intelligible to the un- 


informed minds of beginners, (whom we are too apt 
to ſuppoſe acquainted with terms and ideas, which - 
theynever had opportunity to learn) this muſt be my 

ardent endeavour, though by no means my promiſe, - 


to accomplith.' You will permit me, however, very 
briefly to deſcribe, rather what I conceive an acade- 
mical expounder of the laws ſhould do, than what I 
have ever known to be done. | 


He ſhould conſider his courſe as a general map of 


the law, marking out the ſhape of the country, its 


connexions and boundaries, its greater diviſions and 


principal cities: it is not his buſineſs to deſeribe mi- 


nately the ſubordinate limits, or to fix the longitude 


and latitude of every inconſiderable hamlet. His 


attention-ſhould be engaged, like that of the read 
ers in Forteſcue's inns of chancery, in tracing out 


- the originals and as it were the elements af the 
law.“ For if, as Juſtinian has obſerved, the ten- 


© See Lowth's Oratio Crewi- - verſity in a private courſe of 


7 $365: | lectures, A. O. 1783. 

The analxyſis of the laws of * Incipientibus nobis ergonere ju- 
England, A. D. 1756, and ex- ra Popul Romani, ita wideutur 
hibiting the order and princi- tradi paſſe commud;fſime, fi primo 
pal diviſions of the enſuing lei ac femplici via fingulstradas- 
Commentaries; which were e- tur: aliegui, ſi flatim ab ini. in ru 
riginally ſubmitted to the uni- dem adbuc et infirmum ayimmn 
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der underſlanding of che ſtudent be loaded at the 


firſt with a multitude and variety of matter, it will 


either occaſion him to deſert his ſtudies, or will carry 
him heavily through them, with much labour, de- 
lay, and deſpondence. Theſe originals ſhould be 
traced to their fountains, as well as our diſtance will 
permit; to the cuſtoms of the Britons and Germans, 
as recorded by Cæſar and Tacitus; to the codes of 
the northern nations on the continent, and more 
eſpecially to thoſe of our own Saxon princes ; to the 
rules of the Roman law either left here in the days 
of Papinian, or imported by Vacarius and his fol- 
lowers : but, above all, to that inexhauſlible reſer- 
voir of legal antiquities and learning, the feodal 
law, or, as Spelman 3 has entitled it, the law of na- 
tions in our weſtern orb. Theſe primary rules and 
fundamental principles ſhould be weighed and com- 
pared with the precepts of the law of nature, and 
the practice of other countries ; ſhould be explained 
by reaſons, illuſtrated by examples, and confirmed 
by undoubted authorities ; their hiſtory ſhould be 
deduced, their changes and revolutions obſerved, 
and it ſhould be ſhewn how far they are connected 
with, or have at any time been affected by, the civil 
tranſactions of the kingdom. | 

A plan of this na.nre, if executed with care and 
ability, cannot fail oHadminiſtering a molt uſeful and 
rational entertainment to ſtudents of all ranks and 
profeſſions ; and yet it muſt be confeſſed that the ſtu- 
dy of the laws is not merely a matter of amuſement ; 
for, as a very judicious writer“ has obſerved upon 
a ſimilar occation, the learner “ will be conſiderably 


« diſappointed, if he looks for entertainment with- lf 


out the expence of attention.” An attention, how- 


ever, not greater than is uſually beſtowed in maſter- 


ing the rudiments of other ſciences, or ſometimes in 
purſuing a favourite recreation or exerciſe. And this 


Hudigſi multitudine ac varietate re- ſine ma ns labere, et fine ulla diſp- 
run enerauimus, duorum alierum, dertia maturms perduci pu'uiſſet. 
aut deſerio em fludiorumeſficiemus, Inf. I. 1. 2. | 

aut em magno labore, ſac pe etiam 3 Of parliaments, 87. 

cum diffidentia {quae plerumque je- 4 Dr. Taylor's pref. to Elem. 
venes awveriit) fer;us ad id perdu- of civil law. | 

ermus, ad qu:d, la ire via duftur, 
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attention is not equally neceſſary to be exerted by 
every ſtudent upon every occaſion. - Some branches 
of the law as the formal proceſs of civil ſuits, and 
the ſubtile diſtinctions incident to landed property, 
which are the moſt difficult to be thoroughly under- 
ſtood, are the leaſt worth the pains of underſtand- 
ing, 22 to ſuch gentlemen as intend to purſue 

the profeſſion. To others I may venture to apply, 
with a ſlight alteration, the words of Sir John For- 
teſcue 5, when firſt his royal pupil determines to en- 
gage in this ſtudy. . ** It will not be neceſſary for a 
* gentleman, as ſuch, to examine with a cloſe ap- 
„ plication the critical niceties of the law. It will 
fully be ſufficient, and he may well enough be de- 
| «. nominated a lawyer, if under the inſtruction of a 
{ © maſter he traces up the principles and grounds of 
„the law, even to their original elements. There- 
e tore in a very ſhort period, and with very little 
„labour, he may be ſufficiently informed in the laws 
„of his country, if he will but apply his mind in 
good earneſt to receive and apprehend them. For, 
though ſuch knowlege as is neceſſary for a judge 
is hardly to be acquired by the lucubrations of 
twenty years, yet, with a genius of tolerable per- 
*« ſpicacity, that knowlege which is fit for a perſon 
of birth or condition may be learned in a ſingle 
year, without neglecting his other improvements.“ 

Lo the few RG (the very few I am perſuaded,) 
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u- that entertain ſuch unworthy notions of an univerſi-- 
t; ty, as to ſuppoſe it intended for mere diſſipation of 
n thought; to ſuch as mean only to while away the 
ly | aukward interval from childhood to twenty-one, be- 
IH tween the reſtraints of the ſchool and the .! 


neſs of politer life, in a calm middle ſtate of mental 
and of moral inactivity; to theſe Mr. Viner gives no 
invitation to an entertainment which they never can 
| reliſh, But to the long and illuſtrious train of noble 
and ingenuous youth, who are not more diſtinguiſh- 
ed among us by their birth and poſſeſſions, than by 
the regularity of their conduct and their thirſt after 
uſeful knowlege, to theſe our beneſactor has conſe- 
crated the fruits of a long and laborious liſe, worn 
5 De laud, Leg. c. 8. : . 
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dut in the duties of his calling; and will joyfully re- 
flect (if ſuch reflections can be now the employment 
of his thoughts) that he could not more effectually 
have benefited poſterity, or contributed to the ſervice 
of the public, than by founding an inſtitution which 
may inſtruct the riſing- generation in the wiſdom of 
our civil polity, and inform them with a deſire to be 
Nill better acquainted with the laws and conſtitution WM 
of their country. | | 5 
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'F AW, in its moſt general and comprehenſive Wl | 
ſenſe, fignifies a rule of action; and is applied | 
' indiſcriminately to all kinds of action, whether ani- f 
mate or inanimate, rational or irrational. | Thus we t 
fay, the laws of motion, of gravitation, of optics, or 
mechanics, as well as of the laws of nature and of ſ 
nations. And it is that rule of action which is pre- d 
ſcribed by ſome ſuperior, and which the inferior is b 
bound to obey. 5 | b 
Thus when the ſupreme being formed the univerſe, 0 
and created matter out of nothing, he impreſſed cer- h 
tain principles upon that matter, from which it can I! 
never depart, and without which it would ceaſe to h 
be, When he put that matter into motion, he eſta- m 
| bliſhed certain Jaws of motion, to which all moveable ſy 
bodies mult conform. And to deſcend from the great- o 
eſt operations to the ſmalleſt, when a workman cc 
forms a clock, or other piece of mechaniſi, he eſ- m 
tabliſhes at his own pleaſure certain-arbitrary laws in 
for its direction; as that the hand ſhould deſcribe a. 
given ſpace in a given time; to which law as long Fe 
as the work conforms, ſo long it continues in per- i 
fection, and anſwers the end of its formation * 
e 


If we farther advance, from mere inactive matter 
to vegetable and animal life, we ſhall find them till 
governed by laws; more numerous indeed, but equal- 


— * 
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ly fixed and invariable. The whole progreſs of plants, 
from the ſeed to thg root, and from thence to the ſeed 
again the method of animal nutrition, digeſtion, 
ſecretion, and all other branches of viral oeconomy ; 
—are not left to chance, or the will of the creature 


itſelf, but are performed in a wondrons involuntary 


manner, and guided by unerring rules laid down by 
the great creator. 8 25 
This then is the general ſignification of law, a rule 


of action dictated by ſome ſuperior being: and, in 


thoſe creatures that have neither the power to think, 
nor to will, ſuch laws muſt be invariably obeyed, ſo 


long as the ereature itſelf ſubſiſts, for its exiſtence de- 


pends on that obedience. But laws, in their more 
confined ſenſe, and in which it is our preſent buſineſs 
to conſider them, denote the rules, not of action in 
general, but of human action or conduct: that is, the 
precepts by which man, the nobleſt of all ſublunary 
beings, a creature endowed with both reaſon and 


ſreewill, is commanded to make uſe of thoſe facul- 18 


ties in the general regulation of his behavio 
Man, conſidered as a creature, muſt hece 
ſubject to the laws of his creator, for he is entirely a 
dependent being. A being, independent of any other, 
has no rule to purſue, but ſuch as he preſcribes 'to 
himſelf; bat a ſtate of dependence will mevitably 
oblige the inferior to take the will of him, on whom 
he depends, as the rule of his conduct: not indeed 


in every particular, but in all thoſe points wherein 


his dependence conſiſts. This principle therefore has 
more or leſs extent and effect, in proportion as the 
ſuperiority of the one and the dependence of the 
other is greater or leſs, abſolute or limited. And 
conſequently, as man depends abſolutely upon his 
maker for every thing, it is neceſſary that he ſhould 
in all points conform to his maker's will. 

This will of his maker is called the law of nature. 
For as God, when he created matter, and endued it 
with a principle of mobility, eſtabliſhed certain rules 
for the perpetual direction of that motion; ſo, when 
he created man, and endued him with free-will to 


conduct himſelf in all parts of life, he laid down cer- 


tain immutable laws of human nature, whereby that. 


2 
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that free-will is in ſome degree regulated and re- 
ſtrained, and gave him alſo the faculty of reaſon to 
diſcover the purport of thoſe laws. | 


Conſidering the creator only as a being of infinite 


power, he was able unqueſtionably to have preſcribed 
whatever laws he pleaſed to his creature, man, how- 


ever unjuſt or ſevere. But as he is alſo a being of 


infinite wiſdom, he has laid down only ſuch laws as 
were founded in thoſe relations of juſtice, that exiſt- 
ed in the nature of things antecedent to any poſitive 
precept. Theſe are the eternal, immutable laws of 
good and evil, to which the creator himſelf in all his 
diſpenſations conforms; and which he has enabled 


human reaſon to diſcover, ſo far as they are neceſ- 


ſary for the conduct of human actions. Such among 
others are theſe principles : that we ſhould live ho- 
neſtly, ſhould hurt nobody, and ſhould render to 
every one his due; to which three genera] precepts 
Juſtinian o has reduced the whole doctrine of law. 
But if the diſcovery of theſe firſt principles of the 


law of nature depended only upon the due exertion 


of right reaſon, and ould not otherwiſe be obtained 
than by a chain of metaphyſical diſquilitions, man- 
kind would have wanted ſome inducement to have 
quickened their inquiries, and the greater part of the 
world would have reſted content in mental indo- 
lence, and ignorance its inſeparable companion. As 
thereſore the creator is a being, not only of infinite 
power, and wiſdom, but alſo of infinite goodneſs, he 
has been pleaſed ſo to contrive the conſtitution and 
frame of humanity, that we ſhould want no other 


prompter to inquire after and purſue the rule of 


right, but only our own felf-Jove, that univerſal 
principle of action. For he has ſo intimately connect- 
ed, ſo infeparably interwoven tbe laws of eternal 
juſtice with the happineſs of each individual, that 
the latter cannot be obtained but by obſerving the 
former; and, if the former be punctually obeyed, it 
cannot but induce the latter. In conſequence of 
which mutual connection of juſtice and human feli- 
city, he has not perplexed the law of nature with a 

6 Furis practi pia ſunt har, bor ſt- qorre,, alterum nin la der e, 
ſuum enigue tribuere, Inſt. 1. 1. 3. | + 
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multitude of abſtracted rules and precepts, referring 
merely to the fitneſs or unfitneſs of things, as ſome 
have vainly ſurmiſed; but has gracioufly reduced 
the rule of obedience to this one paternal precept, 


« that man ſhould purſue his own true and ſubſtan- 


＋ꝗ?— H 


« tial happineſs.” This is the foundation of what 
we call ethics, or natural law. For the ſeveral ar- 
ticles into which it is branched 'in our ſyſtems, 
amount to no more than demonſtrating, that this or 
that action tends to man's real happineſs, and there- 
fore very juſtly concluding that the performance of 
it is a part of the law of nature; or, on the other 
hand, that this or that action is deſtructive of man's 
real happineſs, and thereſore that the law of nature 


| forbids it. 


This law of nature, being coeval with mankind; 
and dictated by God himſelf, is of courſe ſuperior in 
obligation to any other. It is binding over all the 


globe in all countries, and at all times: no human 


laws are of any validity, if contrary to this; and 
ſuch of them as are valid derive all their force, and 
all their authority, mediately or immediately, from 
chis original. | | | 

But in order to apply this to the particular exigen- 
cies of each individual, it is ſtill neceſſary to have re- 
courſe to reaſon: whoſe office it is to diſcover, as 


was before obſerved, what the law of nature dire&ts 


in every circumſtance of life; by conſidering, what 
method will tend the moſt effectually to our own ſub- 
ſtantial happineſs. And if our reaſon were always, 


as in our firſt anceſtor before his tranſgreſſion, clear 
and perfect, unruffled by paſſions, unclouded by pre- 


judice, uuimpaired by diſeaſe or intemperance, the 
talk would be pleaſant and eaſy ; we ſhould need no- 
other guide but this. But every man now finds the 
contrary in his own experience ; that. his reaſon is 
corrupt, and his underſtanding full of ignorance and 
error. 2 


inter poſition of divine providence ; which, in com- 
paſſion to the frailty, the imperſection, and the blind- 
nels of human reaſon, hath been pleaſed, at ſundry 
Lincs and in divers manners, to diſcover und enfore? 


This has given manifold occaſion ſor the benign 
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its laws by an immediate and direct revelation. The 
doctrines thus delivered we call the revealed or di- 
vine law, and they are to be found only in the holy 
ſcriptures Thoſe precepts, when revealed, are found 
upon compariſon to be really a part of the original 
law of nature, as they tend in all their conſequences 
to man's felieity. But we are not from thence to 
conclude that the knowlege of theſe truths was at- 
tainable by reaſon, in its preſent corrupted ſtate; 
ſince we find that, until they were revealed, they 
were hid from the wiſdom of ages. As then the mo- 
ral precepts of this Jaw are indeed of the fame origi- 
nal with thoſe of the law of nature, ſo their intrinfic 
obligation is of equal ſtrength and perpetuity. Yet 
undoubtedly the revealed law is of infinitely more 
authenticity than that moral ſyſtem, which is Hence 
- by ethical writers, and denominated the natural law. 
Becauſe one is the law of nature, expreſsly declared 
ſo to be by God himſelf; the other is only what, by 
the aſſiſtance of human reaſon, we imagine to be 
that law, If we could be as certain of the latter as 
we are of the former, both would have an equal au- 
thority : bur, till then, they can never be put in any 
competition together, | = 
Upon theſe two foundations, the law of nature 
and the law of revelation, depend all human laws; 
that is to ay, no human laws ſhould be ſuffered to 
contradict theſe. There are, it is true, a great num- 
ber of indifferent points, in which both the divine 
law and the natural leave a man at his own liberty ; 
but which are found neceſſary for the benefit of ſo- 
ciety to be reſtrained within certain limits. And 
herein it is that human laws have their greateſt 
force and efficacy : for, with regard to ſuch points 
as are not indifferent, human laws are only declara- 
tory of, and act in ſubordination to, the former. 
To inſtance in the cafe of murder : this is expreſsly 
forbidden by the divine, and demonſtrably by the 
natural law; and from theſe prohibitions ariſes the 
dh unlawfulneſs of this crime. Thoſe human laws 
that annex a puniſhment to it, do not at at all in- 
creaſe its moral guilt, or ſuperadd any freſh obliga- 
tion in fore conſcientiae to abſtain from its perpetra- 
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he tion. Nay, if any, human law ſhould allow or injoin 
li- us to commit it, we are bound to tranſgreſs that hu- 
ly man law, or elſe we muſt offend both the natural 
1d and the divine. But with regard to matters that are 
al in themſelves indifferent, and are not commanded 


or forbidden by thoſe ſuperior laws ; ſuch, for in- 
ſtance, as exporting of wool into foreign countries; 
here the inferior legiſlature has ſeope and opportu- 
niry to interpoſe, and to make that action unlawfu 
which before was not ſo. | | 


- If man were to live in a ſtate of nature, uncon- 
i- nected with other individuals, there would be no 
ie occaſion for any other laws, than the law of nature, 


and the law of God. Neither could any other law 
poſſibly exiſt : for a law always (appere ſome ſupe- 
rior who is to make it; and in a [tate of nature we 
are all equal, without any other ſuperior but him 
who is the author of our being. But man was form- 
ed for ſociety z and, as is demonſtrated by the wri- 
ters on this ſubject ?, is neither capable of living 
alone, nor indeed has the courage to do it. How- 
ever, as it is impoſlible for the whole race of man- 
kind to be united in one great ſociety, they muſt ne- 
ceſſarily divide into many; and form ſeparate ſtates, 
commonwealths, and nations, entirely mdependent 
of each other, and yet liable to a mutual intercourſe. | 
Hence ariſes a third kind of law, to regulate- this : 
mutual intercourſe, called © the law of nations ;” | 
which, as none of theſe ſtates will acknowlege a ſu- 
periority in the other, cannot be diftated by any 
but depends entirely upon the rules of natural law, 
or upon mutual compadts, treaties, leagues, and 
| agreements between theſe ſeveral communities: in 
the conſtruction alſo of which compacts we have no 
other rule to reſort to, but the law of nature; be- 
ing the only one to which all the communities are 
equally ſubject: and therefore the civil law“ very 
juilly obſerves, that quod naturalis ratio inter ome: 
bomines conſlituit, vocatur jus pentium. | 
Thus much I thought it neceſſary to premiſe con 
cerning the law of nature, the revealed law, and che 


. 
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law of nations, before I proceeded to treat more ful- 
ly of the principal ſubje&-of this ſection, municipal 
or civil law; that is, the rule by which particular diſ- 
triẽts, communities, or nations are governed being 
thus defined by Juſtinian?, * jus civile eſt quod quiſqne 
« fibt populus conſ/tituit,” I call it municipal law, in 
compliance with common ſpeech ; for, though ſtrict- 
ly that expreſſion denotes the particular cuſtoms: of 
one ſingle mwnicipium or free town, yet it may with 
ſufficient propriety be applied to any one ſtate or nati- 
on, which is governed by the ſame laws and cuſtoms. 
Municipal law, thus underſtood, is properly defin- 
ed tobe a rule of civil conduct preſcribed by the 
** ſupreme power in a ſtate, commanding what is 
right and prohibiting what is wrong.” Let us en- 
deavour to explain its ſeveral properties, as they ariſe 
out of this definition. ng 
And, firſt, it is a rule: not a tranſient ſudden or- 
der from a ſuperior, to or concerning a particular 
perſon; but ſomething permanent, uniform, and uni- 


verſal. Therefore a particular act of the legiſlature 


to confiſcate the goods of Titius, or to attaint him 
of high treaſon, does not enter into the idea of a 
municipal law: for the operation of this act is ſpent 
upon Titius only, and has no relation to the commu- 
nity in general; it is rather a ſentence than a law. 
But an act to declare that the crime of which Titius 
is accuſed ſhall be deemed high treaſon; this has per- 
manency, uniformity, and univerſality, and there- 
fore is properly a rule. It is alſd called a rule, to diſ- 
tinguiſh it from advice or counſel, which we are at 
liberty to follow or not, as we ſee proper, and to judge 
upon the reaſonableneſs or unreaſonableneſs of the 
thing adviſed: whereas our obedience to the la de- 
pends not upon 9ur approbation, but upon the maker's 
will. Counſel is only matter of perſuaſion, law 15 
matter of injunction : counſel acts only upon the wil- 
ling, law upon the unwilling alſo. 15 

It is alſo called a rule, to diſtinguiſh it from a com- 
pad or agreement; for a compact is a promiſe proceed - 
ing from us, law is a command directed to us. The 
' language of a compact is, * I will, or will not, dy 

| 9 Inſl. 1. 2. 1. * 
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« this ;“ that of a law is, © thou ſhalt, or ſhalt net, 
« do it.“ Ir is true there is an obligation which a 
compact carries with it, equal in point of conſcience. 
to that of a law; but then the original of the obli- 
cation is different. In compacts, we ourſelves deter- 
mine and promiſe what ſhall be done, before we are 
obliged to do it; in laws, we are obliged to act with- 
out ourſelves determining or promiſing any thing at 
all, Upon theſe accounts law is defined to be 4 
« File.” ; | | | 

Municipal law is alſo © a rule of civil conduft,”” This 
diſtinguiſhes municipal law from the natural, or re- 


WW calcd; the former of which is the rule of moral con- 
duc, and the latter not only the rule of moral con- 
duct, but allo the rule of faith. "Theſe regard man 


15 a creature, and point out his duty to God, to him- 
lelf, and to his neighbour, conſidered in the light 
of an individual. But municipal or civil law regards 
him alſo as a citizen, and bound to other duties to- 
wards his neighbour, than thoſe of mere nature and 
religion : duties, which he has engaged in by enjoy- 
ing the benefits of the common union; and which 
amount to no more, than that he do contribute, on 
his part, to the ſubſiſtence and peace of the ſociety. 
It is likewiſe © a rule preſcribed.” Becauſe 2 bare--- 
reſolution, confined in the breaſt of the legiſlator, 
without manifeſting itſelf by ſome external ſign, can 
never be properly a law. It is requiſite that this re- 
ſolution be notiſied to the people who are to obey it. 
But the manner in which this notification is to be 
made, 1s matter of very great indifference. It may 
be notified by univerſal tradition and long practice, 
which ſuppoſes a previous publication, and is the 
caſe of the common law of England. It may be no- 
tified, viva voce, by officers appointed for that pur- 
poſe, as is done with regard to proclamations, and 
ſuch acts of parliament as are appointed to be pub- 


licly read in churches and other aſſemblies. It n ay__ _ 


laſtly be notified by writing, printing, or the like ; 
which is the general courſe taken with all our acts of 
parliament, Vet, whatever way is made uſe of, it 
is 11cumbent on the promulgators to do it in the moſt | 
public and perſpicuous manner ; not like Caligula, 
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who: (according to Dio Caſſius) wrote his laws in a 
very ſmall character, and hung them up upon high 
pillars, the more effectually to enſnare the people. 
There is ſtill a more unreaſonable method than this, 
which is called making of laws ex poſi facts; when 

after an action (indifferent in itſelf) is committed, the 
legiſlator then for the firſt time declares it to have 
been a crime, and inflicts a puniſhment upon the per- 
ſon who has committed it. Here it is impoſſible that 
the party could foreſee that an action, innocent when 
it was done, ſhould be afterwards converted to guilt 
by a ſubſequent law; he had therefore no cauſe to 
abſtain from it; and all puniſhment for not abſtain- 
ing muſt of conſequence be cruel and unjuſt*. All 

lavs ſhould be therefore made to commence in futuro, 
and be notified before their commencement; which 
is implied in the term preſcribed,” But when this 
rule is in the uſual manner notified, or preſcribed, it 
is then the ſubject's buſineſs ro be thoroughly ac- 
quainted therewith ; for if ignorance, of what he 
might know, were admitted as a legitimate excuſe, the 
laws would be of no effect, but might always be 
cluded with impunity. 

But farther : municipal law is © a rule of civil con- 
duct preſcribed by the ſupreme power in a ſiate.” 

For legiſlature, as was before obſerved, is the greateſt 
a& of ſuperiority that can be exerciſed by one being 
over another. Wherefore it is requiſite to the very 
eſſence of a law, that it be made by the ſupreme 
power. Sovereignty and legiſlature are indeed con- 

vertible terms; one cannot ſubſiſt without the other. 

This will naturally lead us into a ſhort inquiry 
concerning the nature of ſociety and civil govern- 
ment; and the natural, inherent right that belongs 
to the ſovereignty of a ſtate, wherever that ſove- 
reiguty be lodged, of making and enforcing laws. 
The only true and natural foundations of ſociety 
are the wants and the fears of individuals. Not 


5 Such laws among the Ro- 
mens were denominated privi- 
legia, or | mg laws, of which 
Clemo ( e leg. 3. 19. and in his 
oration prodoms, 17.) thus ſpeaks: 
© Vetant legrs ſacralae, velant 


© duodecim- tabulae, leges privats 
% heminibss irregari; id enim off 
« privilegium. Nems unguam tu- 
© lt, nibil eft crudelius, nibil per- 
„ nicieſus, nihil gued minus hate 
« cvitas ferre piſſit.. 
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that we can believe, with ſome theoretical writers, 
that there ever was a time when there was no ſuch 
thing as ſociety, either natural or civil; and that 
from the impulſe of reaſon, and through a ſenſe of 
their wants and weakneſſes, individuals met together 
in a args plain, entered into an original contract, 


This notion, of an actually exiſting unconnected ſtate 
of nature, is too wild to be ſeriouſly admitted: and 
beſides it is plainly contradictory to the revealed ac- 


preſervation two thouſand years afterwards ; both 
which were cffetcd by the means of ſingle families, 
Tlieſe formed the firſt natural ſociety, among them- 
elves; which, every day extending it's limits, laid 
the firſt though imperfect rudiments of civil or po- 


| 4 Witical ſociety: and when it grew too large to ſubſiſt 


with convenience in that paſtoral ſtate wherein the 
patriarchs appear to have lived, it neceſſarily ſubdi- 


vided itſelf by various migrations into more. Af- 


terwards, as agriculture increaſed, which employs. 
and can maintain a much greater number of hands, 
migrations became leſs frequent: and various tribes, 
vhich had formerly ſeparated, reunited again; ſome- 
times by compulſion and conquelt, ſometimes by ac- 


hough ſociety had not its formal beginning from any 


and their fears; yet it is che fn/e of their weakneſs 
and imperfection that keeps mankind together, that 
demonſtrates the neceſſity of this union, and that 


Is the cement, of civil ſociety. And this is what we 
nean by the original contract of ſociety ; which, tho 
derhaps in no inſtance it has ever been formally ex- 


and reaſon muſt always be underſtoed and implied, 
n the very act of aſſociating together: namely, that 
he whole ſhould protect all its parts, and that every 
part ſhould pay obedience to the will of the whole; 
or, in other words, that the community ſhould guard 
he rights of each individual member, and that (in 
return for this protection) each individual ſhould 


counts of the primitive origin of mankind, and their 


ident, and ſometimes perhaps by compact. But, 


herefore is the ſolid and natural foundation, as well 


and choſe the talleſt man preſent to be their governor. 


onvention of individuals, actuated by their wants 


preſſed at the firſt inſtitution of a ſtate, yet in nature 
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ſubmit to the laws of the community; without which 
ſubmiſſion of all it was impoſſible that protection 
could be certainly extended to any. 

For when civil ſociety is once formed, government 
at the ſame time reſults of courſe, as neceſſary to 
preſerve and to keep that ſociety in order. Unleſs 
ſome ſuperior be conſtituted, whoſe commands and | 
deciſions all the members are bound to obey, they 
would ſtill remain as in a ſtate of nature, without | 
any judge upon earth to define their ſeveral rights, 
and redreſs their ſeveral wrongs. But, as all the 
members which compoſe this ſociety were naturally 


equal, it may be aſked, in whoſe hands are the reins 
of government to be entruſted ? To this the general 
anſwer is eaſy ; but the application of it to particu- 
lar caſes has occaſioned one halt of thoſe miſchiefs, al 
which are apt to proceed from miſguided political 


zeal. In general, all mankind will agree that go— 
vernment ſhould he repoſed in ſuch perſons, in whom 
thoſe qualities are molt likely to be found, the per- 
fection of which is among the attributes of him who 
is emphatically ſtiled the ſupreme being; the three 
grand requilites, I mean, of wiſdom, of goodnels, 
and of power: wiſdom, to diſcern the rcal intereit 
of the community; goodneſs, to endeavour always 
to purſue that real intereſt ; and ſtrength, or power, 
to carry this knowlege and intention into action. 
Theſe are the natural founditions of ſovereignty, 
and theſe are the requiſites that ought to be found 
in every well-conitituted frame of government. 
How the ſeveral forms of government we now ſce MW 
in the world at firſt adually began, is matter of great | 


uncertainty, and has occaſioned infinite diſputes. It 


is not my buſineſs or intention to enter into any of | 
them. However they began, or by what right ſo- 
ever they ſubſiſt, there is and muſt be in all of them 
a ſupreme, irreſiſtible, abſolute, uncontrolled autho- 
rity, in which the jura ſummi imperii, or the rights 
of ſovereignty; reſide. And this authority is placed 
in thoſe hands, wherein according to the opinion of 
the founders of ſuch reſpective ſtates, either expreſs- 
ly given, or collected from their tacit approbation) 
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the qualities requiſite for ſupremacy, wiſdom, good- 
neſs, and power, are the moſt likely to be found. 
The political writers of antiquity will not allow 


t more than three regular forms of government; the 
0 firſt, when the” dag power is lodged in an ag- 
5 gregate aſſembly conſiſting of all the free members 
4 I of a community, which is called a democracy; the 
7 ſecond, when it is lodged in a council,” Compoſed of 


ſelect members, and then it is ſtiled an ar RcEacy 3 


perſon, and then it takes the name of a mgnarchy. 
All other ſpecies of government, they ſay, are ei- 
ther corruptions of, or reducible to, theſe three. 

b By the ſovereign power, as was before obſerved, 
Ws meant The making . for wherever that 
, 4 power reſides, all others muit conform to, and be 
o- 

on. For it is at any time in the option of the legi- 
flature to alter that form and adminiſtration by a 
pew edict or rule, and to put the execution of the 
aws into whatever hands it pleaſes ;. by conſtituting 
ne, or a few, or many executive magiſtrates: and 
al the other powers of the ſtate mutt obey the legi- 
ative power in the diſcharge of their ſeveral func- 
ions, or elſe the conſtitution is at an end. 


| In a eh „where the right of making laws 
1 clides in the people at large, public virtue, or 


oodnels of intention, is more likely to be ſound, 
an either of the other qualities of government. 
opular aſſemblies are frequently fooliſh in their 
ontrivance, and weak in their exEctition'z but ge- 


prit. In ariltocracies there is more wildom to be 


dund, than in theother frames of/ government; be- 
dg compoſed, or intended to be compoſed, of the 
olt experienced. cixizens: but there is leſs honeſty 
Ln in a republic, and leſs ſtrength than'in a mo- 


ced 

: archy. A monaretty is indeed the molt powerful 
1 Of EE Tenth 
4 any; for by tMTuitire conjunction of the legifla- 


Vol. I. 


the laſt, when it is entruſted in the hands of a ſingle 


direQted by it, whatever appearance the outward 
Worm and adminiſtration of the government may put 


erally Men to do the thing chat is xight and jon . 
d have always a degree gf patriotiſm or pu 78 


| 


5 8 


, 
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tive and executive powers all the ſinews of govern- 
ment are knit together, and united in the hand of 
the prince : but 27S there is imminent danger of 


is employing that ſtrength to improvident or op- 


preſlive purpoſes. 


Thus theſe three ſpecies of government have, ali 


of them, their ſeveral perfections and imperfections. 
Democracies are uſually the beſt calculated to direct 
the end of a law; ariſtocracies to invent the means 
by which that end ſhall be obtained; and monarchies 
to carry thoſe means into execution. And the an- 
tients, as was obſerved, had in general no idea of 
any other permanent form of government but theſe 
three: for though Cicero * declares himſelf of opi- 
nion, ** eſſe optime conſtitutam rempublicam, quae ex 
„ tribus generibus illis, regali, optimo, et populari, fit 
« modice confuſa; yet Tacitus treats this notion of 
a mixed government, formed out of them all, and 
partaking of the advantages of each, as a viſionary 
whim, and one that, if efcacd, could never be laſt- 
ing or ſecure “. | 

Bur, happily for us of this iſland, the Britiſh con- 
ſtitution has long remained, and I truſt will long 
continue, a ſtanding exception to the truth of this 
obſervation. . For, as with us, the executive power 
of the laws is lodged in a ſingle perſon, they have 
all the advantages of ſtrength and diſpatch, that 
are to be found in the moſt abſolyte monarchy : and 
as the legiſlature of the kingdom is entruſted to 
three diſtin powers, entirely independent of each 
other; firſt, the king; ſecondly, the lords ſpiritual 
and temporal, which is an ariſtocratical afſembly of 
perſons ſelected for their piety, their birth, their 
wiſdom, their valour, or their property : and, third- 
ly, the houſe of commons, Ireely choſen by the peo- 
ple from among themſelves, which makes it a kind 
of democracy; as this aggregate body, actuated by 


1 In his fragments de Rep. tata reipublicae forma laudari 
J. 2. « faciliur quam evenire, vel, þ 
2 4 Cundas nationes et urber ** evenit, haud diuturna eſſe ft- 


I populus aut primerer, aut ſinguli - tft.” Ann. I, 4. 


6 regunt: del:Ha ex his et conſlt- 
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different ſprings, and attentive to different intereſts, 
compoſes the Britiſh parliament, and has the ſu- 
preme diſpoſal of every thing; there can no incon- 
venience be attempted by either of the three branch- 
es, but will be withſtood by one of the other two ; 
each branch being armed with a negative power, 
ſufficient to repel any innovation which it ſhall think 
| inexpedient or dangerous. | | 5 
Here then is lodged the ſovereignty of the Britiſh 
conſtitution ; and lodged as beneficially as is poſſible 
for ſociety. For in no other ſhape could we be ſo 
certain of finding the three great qualities of go- 
vernment ſo well and ſo happily united. If the ſu- 
preme power were lodged in any one of the three 
branches ſeparately, we mult be expoſed to the in- 
3X conveniences of either abſolute monarchy, ariſtocra - 
| cy, or democracy; and fo want two of the three 
principal. ingredients of good polity, either virtue, 
wiſdom, or power. If it were lodged in any of the 
wwo branches; for inſtance, in the king and houſe 
of Lords, our laws might be provideatly made, and 
well executed, but they might not have always the, 
good of the people in view: if lodged in the king 
and commons, we ſhould want that circumſpection, 
and mediatory caution, which the wiſdom of the 
peers is to afford: if the ſupreme rights of legiſla-. 
ture were lodged in the two houſes only, and the 
king had no negative upon their proceedings, they 
might be tempted to incroach upon the royal prero- 
gative, or perhaps to aboliſh the kiugly office, and 
thereby weaken (if not totally deſtroy) the ſtrength. 
of the executive power, But the couſtitutional go- 
vernment of this iſland is ſo admirably tempered. 
ard compounded, that nothing can endanger or. 
hurt it, but deſtroying the equiſibrium of power be- 
tween one branch w the legiſlature and the reſt. 
For if ever it ſhould happen that the independence 
of any one of the three ſhould be loſt, or that it 
ſhould become ſubſcrvient to the views of either of 
the other two, there would ſoon be an end of our, 
conſtitution. The ne DER would be changed 
AT. 2 _— 
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from that, which (upon the ſuppoſition of an origi- 
nal contract, either actual or implied) is preſumed to 
have been originally ſet up by the general conſent 
and fundamental act of the ſociety: and ſuch a 
change, however effected, is according to Mr. Locke* 
(who perhaps carries his theory too far) at once an 
entire diſſolution of the bands of government; and 
the people are thereby reduced to a ſtate of anarchy, 
_ with liberty to conſtitute to themſelves a new legi- 


ſlative power. . 


Having thus curſorily conſidered the three uſual Ml 
ſpecies of government, and our own fingular conſti- i 
tution, ſelected and compounded from them all, I 8 


ms to obſerve, that, as the power of making 
aws conſtitutes the ſupreme authority, ſo wherever 


the ſupreme athority in any ſtate reſides, it is thjge ³ä 
right of that authority to make laws; that is, in . 
the words of our definition, to preſcribe the rule 7 , 
civil action. And this may be diſcovered from the 


very end and inſtitution of civil ſtates. For a ſtate 


is a collective body, compoſed of a multitude of in- 
dividuals, united for their ſafety and convenienec, Wl 


and intending to act together as one man. If it 
therefore is to act as one man, it ought to act by one 
uniform will. But, inaſmuch as political commu- 
nities are made up of many natural perſons, each of 
whom has his particular will and inclination, theſe 
ſeveral wills cannot by any natural union be joined 
together, or tempered and diſpoſed into a laſting 
harmony, ſo as to conſtitute and produce that one 
uniform will of the whole. It can therefore be no 
_ otherwiſe produced, than by a political union; by 
the conſent of all perſons to ſubmit their own pri- 
vate wills to the will of one man, or of one or more 
_ aſſemblies of men, to whom the ſupreme authority 
is entruſted: and this will of that one man, or aſ- 
ſemblage of men, is in different ſtates, according to 
their different conſtitutions, underſtood to be /aw. 
Thus far as to the right of the ſupreme power to 
make laws; but farther, it is its duty likewiſe, For 


3 On governraent, part ii. $. 212, 
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ſince the reſpective members are bound to conform 
themſelves to the will of the ſtate, it is expedient 
that they receive directions from the ſtate declarato- 
ry of that its will. But as it is impoſſible, in ſo great 
a multitude, to give injunctions to every particular 
man, relative to each particular action, it is there- 
forc incumbent on the ſtate to eſtabliſh generat rules, 
for the perpetual information and direction of all 
perſons in all points, whether of poſitive or nega- 
tive duty. And this, in order that every man may 
know what to look upon as his own, what as anv- 
2M her's ; what abſolute and what relative duties are 
5 Acquired at his hands; what is to be eſteemed ho- 
m eeſt, diſhoneſt, or indifferent: what degree every 
ie nan retains of his natural liberty; what he has 
in tiven up as the price of the benefits of ſociety; and 
of ter what manner each perſon is to moderate the 


he uſe and exerciſe of thoſe rights which the ſtate af- 
tc Wgns him, in order to promote and ſecure the pub. 
n- ie tranquillity. J | A Ab As 

ee, From what has been advanced, the truth of the 


ormer branch of our definition is (I truſt) ſufficient» 
1 y evident; that ** municipal law is a rule of civil 
= conf preſcribed by the ſupreme power in a flate.” 
proceed now to the latter branch of it; that it is a 
le fo cen * commanding what is right, and 

' prohibiting vobat is avrong.” | 15 
Now in order to do cafe completely, it is firſt of 


* * A 


ing 

one all neceſſary that the boundaries of right and wr 

no de eſtabliſhed and aſcertained by 105. And 2255 
by his is once done, it will follow of courſe that it is 
pri- ikewiſe the buſineſs of the law, conſidered as a rule 
or: f civil conduct, to enforce theſe rights and to re- 
rity rain or redreſs theſe wrongs. It remains therefore 
af only to confider in what manner the law is ſaid 

g to aſcertain the boundaries of right and wrong; a 


he methods which it takes to command the une and 
prohibit the other. , 2 

For this purpoſe every law may be ſaid to eonſiſt 
df ſeveral parts: one, declaratory ; whereby the rights 
o be obſerved, and the wrongs to be eſchewed, are 
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clearly defined and laid down: another, directory; 
whereby the ſubject is inſtructed and enjoined to ob- 
ſerve thoſe rights, and to abſtain from the commiſ- 
Gon of thoſe wrongs: a third, remedial; whereby a 
method is pointed out to recover a man's private 
rights, or redreſs his private wrongs: to which 
may be added a fourth, uſually termed the ſanction, 
or vindicatory branch of the law; whereby it is ſig- 
nified what evil or penalty ſhall be incurred by ſuch 
as commit any public wrongs, and tranſgrels or ne- 
gle their duty. | 

Wich regard to the firſt of theſe, the declaratory 
part of the municipal law, this depends not ſo much 


upon the law of revelation or of nature, as upon the 
wiſdom and will of the legiſlator. This doctrine, 
which before was ſlightly touched, deſerves a more 
particular explication. Thoſe rights then which 
God and nature have eſtabliſhed, and are therefore 

called natural rights, ſuch. as are life and liberty, 


need not the aid of human laws to be more effectu- 


ally inveſted in every man than they are; neither 
do they receive any additional ſtrength when de- 


clared by the municipal laws to be inviolable. On 
the contrary, no human legiſlature has power to 
abridge or deftroy them, unleſs the owner ſhall him- 
ſelf commit ſome act that amounts to a forſeiture. 


Neither do divine or natural duties (ſuch as, for in- 4 


ſtance, the worſhip of God, the maintenance of 
children, and the like) receive any ſtronger ſanction 


from being alſo declared to be duties by the. law of "0 


the land. The caſe is the ſame as to crimes and 
miſdemeſnors, that are forbidden by the ſuperior 
laws, and therefore ſtiled mala in ſe, ſuch as mur- 
der, theft, and perjury ; which contra@ no additi- 


onal turpitude from being declared unlawful by the | 


inferior legiſlature. For that legiſlature in all theſe 
caſes acts only, as was before obſerved, in ſubordi- 
nation to the great lawgiver, tranſcribing and pub- 
liſhing his precepts. So that, upon the whole, the 
declaratory part of the municipal law has no force 
or operation at all, with regard to actions that are 
naturally and intrinſically right or wrong. 


by oo 
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But, with regard to things in themſelves indiffcr- 


q ent, the caſe is entirely altered. Theſe become ei- 
a2 cher right or wrong, juſt or unjuſt, duties or miſde- 
e meſnors, according as the municipal legiſlator ſees 
1 proper, for promoting the welfare of the ſociety, 
, and more effectually carrying on the purpoſes of ci- 
”" vil life. Thus our own common law has declared, 
1 that the goods of the wife do inſtantly upon marri- 
4 


age become the property and right of the huſband ; 
and our ſtatute law has declared all monopolies a 

public offence: yet that right, and this offence, have 

no foundation in nature; but are merely created by 

'# the law, for the purpoſes of civil ſociety. And 

| ſometimes, where tlie thing itſelf has its riſe from 

the law of nature, the particular circumſtances and 

mode of doing it become right or wrong, as the laws. 
of the land ſhall direct. Thus, for inſtance, in ci- 

vil duties; obedience to ſuperiors is the doctrine of 

revealed as well as natural religion; but who thoſe. 
ſaperiors ſhall be, and in what circumſtances, or to 
what degrees they ſhall be obeyed, it is the province 

of human laws to determine. And fo, as to injuries 

or crimes, it muſt be left to our own legiſlature to 

"ge1de, in what caſes the ſeiſing another's cattle ſhall 
amount to a treſpaſs or a theft; and where it ſhall 

be a juſtifiable action, as when a landlord takes them 

by way of diſtreſs for rent. 

Thus much for. the dec/aratory part of the muni- 
cipal law: and the d: efory ſtands much upon the 
ſame footing ; for this virtually includes the former, 
the declaration being uſually collected from the di- 
rection The law'that ſays, * thou ſhalt not ſteal,” 
implies a declaration that ſtealing is a crime. And 
we have ſeen ! that, in things naturally indifferent, 
the very eſſence of right and wrong depends upon 
the direction of the laws to do or to omit them. 

The remedial part of a law is fo neceſſary a con- 
ſequence of the former two, that laws mult be very 
vague and imperfe& without it. For in vain would 


See page 43. 
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rights be declared, in vain directed to be obſerved, 
if there were no method of recovering and aſſerting 
thoſe rights, when wrongtully withheld or invaded. 
This is what we mean properly, when we ſpeak of 
the protection of the law. When, for inſtance, the 
declaratory part of the law has ſaid, © that the field 
or inheritance, which belonged to Titius's father, 
« js veſted by his death in Titius;“ and the directo- 
ry part has © forbidden any one to enter on ano- 
« ther's property, without the leave of the owner: 
il Gaius after this will preſume to take poſſeſſion of 
the land, the remedial part of the law will then in- 
terpoſe its office; will make Gaius reſtore the poſ- 
ſeſſion to Titius, aud alſo pay him damages for the 
invaſion, 8 7 e 
With regard to the Jandtion of laws, or the evil 

chat may attend the breach of public duties; it is 
obſerved, that human legiſlators have for the moſt 
part choſen to make the ſanction of their laws rather 
vindicatory than remuneratory, or to conſiſt rather in 
puniſhments, than in actual particular rewards. Be- 

_ cauſe, in the firſt place, the quiet enjoyment and 
protection of ail our civii rights and liberties, Which 
are the {ure and general conſequence of obedien n 
to the municipal law, are in themſelves the moſt 

valuable of all rewards. Becauſe alſo, were the ex- 
erciſe of every virtue to be enforced by the propoſal 
of particular rewards, it were impollible for any 

ſtate to furniſh ſtock enough for ſo profuſe a boun- 
ty. And farther, becaute the dread of evil is a 
much more ſorcible principle of human actions than 
the proſpect of good5. For which reaſons, though 
a prudent beſtowing of rewards js ſometimes of ex- 
quiſite ule, yet we uc that thoſe civil laws, which 
enforce and enjoin our duty, do ſeldom, if ever, 
propoſe any privilege or gilt to ſuch as obey the 
law ; but do conſtantly come armed with a penalty 
denounced againſt tranſgreſſors, either expreſsly de- 
fining the nature and quantity of the puniſhment, 
or elſe leaving it to the diſcretion of the judges, and 


Locke, Hum. Und. b. 2. c. 21. 
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thoſe who are entruſted with the care of putting 
the laws in execution. 3 

Of all the parts of a law the moſt effectual is the 
vindicatory. For it is but loſt labour to ſay, © do this, 
or avoid that,” unleſs we alſo declare, this ſhaHll- 
* be the conſequence of your non-compliance.” 
e mult therefore obſerve, that the main ſtrength 
ud force of a law conſiſts in the penalty annexed to 
a ; Herein is to be found the principal obligation of 
Duman laws. be | 
WO Lcgilacors and their laws are ſaid to compel and 
"ID /ige ; not that by any natural violence they ſo con- 
rain a man, as to render it impollible for him to 

otherwite than as they direct, which is the ſtrict 
nſe of obligation: but becauſe, by declaring and 
khibiting a penalty againſt offenders, they bring it 
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pass that no man can eafily chooſe to tranſgreſs 


ee law; ſince, by reaſon of the impending correc- 
Won, compliance is in a high degree preferable to 
ilubedicnce. And, even where -rewards are pro- 
oled as well as puniſhments threatened, the obligas 
Wont the law Fein chiefty to conſiſt in the penal. 
for rewards, in their nature, can only perſuade 
n nothing is compulſory but puniſtiment. 
true, it hath been holden; and very juſtly, 
principal of our ethical writers, that human 
W are binding upon mens conſtiences. But if that 
yere the only, or moſt forcible obligation, the good 
al would regard the laws, and the bad would Het 
WW cm-at defiance. And, true as this principle is, it 
| uſt ſtill be underſtood with ſome reſtriction. It- 
olds, I apprehend, as to rights; and that, when 
De law has determined the field to belong to Titius, 
is a matter of conſcience no longer to withhold or 
go invade it. So alſo in regard to natural duties, and 
ach offences as are ala in ſe: here we are bound in 
9 onſcience, becauſe we are bound by ſuperior laws, 
ecfore thoſe human laws were in being, to perform 
he one and abſtain from the other. But in relation 
o thoſe laws which enjoin only poſitive duties, and 
forbid only ſuch things as are not mala in / but na- 
Ce: | 5 
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la probibita merely, without any intermixture af mc- 
ral guilt, annexing a penalty to non-compliance &, 
here I apprehend conſcience is no farther concern- 
ed, than by directing a ſubmiſſion to the penalty, in 
caſe of our breach of thoſe laws: for otherwiſe the 
multitude of penal laws in a ſtate would not only be 
looked upon as an impolitic, but would alſo be a ve- 
ry wicked thing; if every ſuch law were a ſnare for 
the conſcience of the ſubject. But in theſe caſes the 
alternative is offered to every man; * either abſtain 
„ from this, or ſubmit to ſuch a penalty :” and his 
_ conſcience will be clear, whichever ſide of the alter- 
native he thinks proper to embrace. Thus, by the ſta- 
tutes for preſerving the game, a penalty is denoun- 
ced againſt every Fer? perſon that kills a hare, 
and againſt, every perſon who poſſeſſes a partridge in 
Auguſt. And ſo too, by other ſtatutes, pecuniary 
penalties are inflicted for exerciſing trades without 
ſerving an apprenticeſhip thereto, for not burying 
the dead in woollen, for not performing ſtatute- 
work on the public-roads, and for innumerable other 
poſitive miſdemeſnors. Now theſe prohibitory Jaws 
do not make the tranſgreſſion a moral offenc@# or 
fin: the only obligation in conſcience is to ſubmiꝶꝭ to, 
the penalty, if levied. It muſt however be obe 
that we are here ſpeaking of laws that are ali 
and purely penal, where the thing forbidden on 
joined is wholly a matter of indifference, and where 
the penalty inflicted is an adequate compenſation for 
the civil inconvenience ſuppoſed to ariſe from the 
oftence. But where diſobedience to the law involves 
in it alſo any degree of public miſchief or private | 
injury, there it falls within our former diſtinction, thi 
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and is alſo an offence againſt conſcience ?. _ "MY 
[ have now gone through the definition laid down =_ 
of a munieipal law; and have ſhewn that it is“ a the 
© rule—of civil condu&t—preſcribed—by the ſu- 2 
preme power in a ſtate—commanding what is > 
© See vol. Il. page 420. culpam obligat, es ad poenam. uſa 
Lex pure paenalis obligat tan- (Sanderſon de comſcient, obligat. gar 


tum ad psenam, ron item ad cul- prael. viii, F. 17. 24.0 
Pam; lex trenalts micta et ad | 
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« right, and prokibinny what is wrong:“ in the 
explication of which I have endeavoured to inter- 
weave a few uſeful principles, concerning the nature 
of civil government, and the obligation of human 
laws. Before I cenclude this ſeQion, it may not be 
amiſs to add a few obſervations concerning the 12». 
ter pretation of laws. od 66 
When any doubt aroſe upon the conſtruction of 
the Roman laws, the uſage was to ſtate the caſe to 
the emperor in writing, and tuke his opinion upon 
it. This was certainly a bad method of interpreta- 
tion. To interrogate the legiſlature to decide parti- 
cular diſputes, is not only endleſs, but affords great. 
room for partiality and « pprcfſion. The anſwers of 
the emperor were called his reſeripts, and theſe had 
in ſucceeding caſes the force of perpetual laws; 
though they oug ht to be carefully diſtinguiſhed, by. 
every rational civihan, from thoſe geners conſtitu- 
tions, which had only the nature of things for their 
vide, The emperor Macrinus, as bis hillorian 
888 informs us, had once reſolved to aboliſh 
heſ& reſggipts, and retain only the general edicts: 
e:could:not bear that the haily and crude auſwers 
ch princes as Commodus and Caracalla ſhould 
Werenced as laws. But Juilinian thought other 
Wand he has preſerved them all. lu like man- 
*Fthe canon laws, or decretal epiſtles of the popes, 
are all of. chem refcripts in the ſtricteſt ſenſe. Con- 
trary to all true forms of reaſoning, they argue from 
particulars to generals, - | | 
The faireſt and moſt rational method to interpret 
the will of the legiſlator, is by exploripg his intenti- 
ons at the time when the law was made, by „ien, the. 
moſt natural and probable, And theſe. ſigns are ei- 
ther the words, the context, the ſubje& matter, the 
effects and conſequence, or the ſpirit and reaſoa of 
the law. Let us take a ſhort view of them all. 
1. Words are generally to be underitood in their 
1 uſaal and moſt known ſignification ; not ſo much re- 
0 garding the propriety . grammar, as their general 
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and popular uſe. Thus the law mentioned by Puf- 
tendorf 9, which forbad a layman to lay hands on a 
prieſt, was adjudged to extend to him, who had hurt 
a prieſt with a weapon. Again; terms of art, or 
technical terms, muſt be taken according to the ac- 
ceptation of the learned in each art, trade, and ſei- 
ence. So in the act of ſettlement, where the crown 
of England is limited ** to the princeſs Sophia, and 
the heirs of her body, being proteſtants,” it be- 
comes neceflary to call in the aſſiſtance of lawyers, 
to aſcertain the preciſe idea of the words heirs of 
«ber body; which in a legal ſenſe comprize only 
certain of her lineal deſcendants, 1 85 
2. If words happen to be ſtill dubious, we may 
eſtabliſh their meaning from the context; with which 
it may be of ſingular uſe to compare a word, or a 
ſentence, whenever they are ambiguous, equivocal, 
or intricate. Thus the proeme, or preamble, is 
often called in to help the conſtruction of an act of 
parliament. Of the ſame nature and uſe is the com- 
pariſon of a law with other laws, that are made by Wl 
the fame legiſlator, that have ſome affinĩty iti hẽʒ Wl 
ſubje&, or that expreſsly relate to the ſane po al 
Thus, when the law of England declares mur 
be felony, without benefit of clergy, we muſt = 
to the ſame law of England to learn what the b 
of clergy is: and when the common law cenſure: 
ſimoniacal contracts, it affords great light to the ſub- 
i © WI je& to conſider what the eanon law has adjudged to 
140 Wil - be limony. 
1. 3. As ty the ſubſect- matter, words are always to 
38 be underſtood as having a regard thereto; for that 
Wl! 4 is always ſuppoſed to be in the eye of the Tegiſlator, 
| and all his expreſſions directed to that end. Thus, 
when a law of our Edward III. forbids all ecclefiaſ- 
tics to purchaſe provifjons at Rome, it might ſeem 
to prohibit the buying of grain and other victual; 
but when we conſider that the ſtatute was made to 
repreſs the uſurpations of the papal ſee, and that 
the nominations to benefices by the pope were called 


9 L. of N. and N. 5. 12. 3. 


to be laid upon ſuch proviſions only. 


that where words bear either none, or a very abſurd 
ſignification, if literally underſtood, we muſt a lit- 


W 


core the Bolognian law, mentioned by Puffendorf “, 
uw hich enacted “ that whoever drew blood in the 
( ſtreets ſhould be puniſhed with the utmoſt ſeveri- 
ty.“ was held after long debate not to extend to 
St he ſurgeon, who; opened the vein of a perſon that 
ell down in the ſtreet with a fit. 
> 5. But, laſtly, the moſt univerſal and effectual way 
ef diſcovering the true meaning of a law, when the 
words are dubious, is by conſidering the reaſon and 
irit of it; or the cauſe which moved the legiſlator 
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tief ought likewiſe to ceaſe with it. An inſtance of 
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the author of the treatiſe inſcribed to Herennius *. 
here was a law, that thoſe who in a ſtorm forſook 


he ſhip nd 
ain it. In a dangerous tempeſt all the ma- 


a4 


ri bo by reaſon of his diſeaſe was unable to get 
out and eſcape. By chance the ſhip came ſafe to 
port. The ſick man kept poſſeſſion, and claimed the 


0 benefit of the law. Now here all the learned agree, 
that the ſick man is not within the reaſon of the law; 

I for the reaſon of making it was, to give encourage- 
rt - ment to ſuch as ſhould venture their lives to ſave the 
= veſſel: but this is a merit, which he could never 
. pretend to, who neither ſtaid in the ſhip upon that 
2 account, nor contributed any thing to its preſerva- 
5 tion. ; | 

From this method of interpreting laws, by the 
0 [reaſon of them, ariſes what we call equity; which is 
i. thus defined by Grotius , „the correction of that, 
g *© wherein the law (by reaſon of its univerſality) is 


©; 6.6.18. 4. 6, J. 1. c. 11. 2 de aeguitate. f. 3. 


a. Laus in general. 6 
proviſions, we ſhall ſee that the reſtraint is intended 


4. As to the effeds and conſequence, the rule is, 


le deviate from the received ſenſe of them. There- 


to enact it. For when this reaſon ceaſes, the law 


this is given in a caſe put by Cicero, or whoever was 
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he ſhip ſhould forfeit all property therein; and that 
d lading ſhould belong'entirely to thoſe 


eocrſook the ſhip, except only one ſick paſſen- 
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c deficient.” For ſince in laws all caſes cannot be 
foreſeen or expreſſed, it is neceſſary, that when the 
general decrees of the law come to be applied to 
particular caſes, there ſhould be ſomewhere a power 
veſted of defining thoſe circumſtances, which (had 
they been foreſeen) the legiſlator himſelf would have 
expreſſed. And theſe are the caſes, which, accord- 
ing to Grtius, “ lex non exade definit, ſed arbiirio loni 
«« wirt permullit.” | EP = ty 
Equity thus depending, eſſentially, upon rhe par- 
ticular circumſtances of each individual caſe, there 
can be no eſtabliſhed rulgs and fixed precepts of equi- 
ty laid down, without deſtroying its very eſſence, 
and reducing it to a poſitive law. And, on the other 
hand, the liberty of confidering all cafes in an equi- 
table light muſt not be indulged too far; leſt tliere- 
by we defiroy all law, and leave the deciſion of eve 
ry queſtion entirely in the breaſt of the judge. An, 
law, without equity, though hard and diſagreeabl. 
is much more deſirable for the public good, tha 
equity without law: which would make every jud,, 


1 


as there would then be almoſt as many diflggghc 1. 
of action laid down in our courts, as there are dif 
ences of capacity and ſentiment in the human alle | 


a legiſlator, and introduce moſt infinite "4 
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*f HE municipal law of England, or the rule of 


civil conduct preſcribed to the inhabitants of this 
kingdom, may with ſufficient propriety be divided into 
two kinds; the lex non ſcripta, the unwritten, cr 
common law; and the l zwa_/cripta, the written, 
or ſtatute law, | | 

Tut lex non ſcripta, or unwritten law, includes not 


only general cuſtoms, or the common law properly ſo 
calſed; but alſo the particular cuſicms of certain 
parts of the kindom ; and likewiſe thoſe particular 

Laus, that are by cuſtom obſerved only in certain 


courts and juriſdictions, | 

Wuen | call theſe parts of our law leges nen 
ſcriptae, I would not be underſiood as if all thoſe 
laws were at preſent merely oral, or communicated 
trom the former ages to the preſent ſolely by word 
onth. It is true indeed chat, in the profound 


ance of letters which formerly overſpread the 
Wa weſtern world, all laws were entirely traditio- 


nal ; for this plain reaſon, becauſe the nations among 
which they prevailed had bur little idea of writing. 
Thus the Britiſh as well as the Gallic druids com- 
mitted all their laws as well as learning to mcmory* ; 
and it is ſaid of the primitive Saxons here, as well 
as their brethren on the continent, that leger folg 
memoria et uſu retinebani*, But with us at preſent, 


the monuments and evidences of our legal cuſtoms. 


are contained in the records of the feveral courts 
of juſtice, in books of reports and judicial deciſions, 
and in the treatiſes of learned ſages of the profeſſion, 
preſerved and handed down to us from the times of 
higheſt antiquity. jlowever I therefore ſtile theſe 
parts of our law leges non ſcriptae, becauſe their origi- 


Caeſ. de b. G. lib, 6. c. 13, 2 8relm. G) 562, 
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nal inſtitution and authority are not ſet down in 


writing, as acts of parliament are, but they receive 


their binding power, and the force of laws, by long 
and immemorial uſuage, and by their univerſal re- 
ception throughout the kingdom. In like manner 
as Aulus Gelhus defines the jus non feriptum to be 
that, which is © tacito et illiterato leminum conſenſu el 
« moribus expreſum.” HL 1 

Our antieat lawyers, and particularly Forteſcue ?, 
inſiſt with abundance of warmth, that theſe cuſtoms 
are as old as the primitive Britons ; and continued 
down, through the ſeveral mutations of government 
and inhabitants, to the preſent time, BO. and 


unadulterated. This may be the caſe as to ſome : - 


but in general, as Mr. Shelden in his notes obſerves, 
this aſſertion muſt be underſtood with many grains 


of allowance; and ought only-te ſignify, as the 


truth ſeems to be, that there never was any formal 
exchange of one ſyſtem of laws for another: though. 


doubtleſs by the intermixture of adventitious nations, - 


the Romans, the Picts, the Saxons, the Dunes, and 


the Normans, they muſt have inſenſibly introduced 
and incorporated many of their own cultgaſts. with. 


4 


thoſe that were eſtablithed ; thereby in all oba 
ty improving the texture and wifdom of the 


by the accumulated wiſdom of divers parti 


countries. Oar laws, ſaith lord Bacon !, are mi 


as our language: and, as our language is ſo much 


4 


And indeed our antiquaries and early hiſtorians 
all poſitively aſſure us, that our body of laws is of 
this compounded nature. For they tell' us, that in 
the time of Alfred the local cuſtoms of the ſeveral 
provinces of the kingdom were grown ſo various, 
that he found it expedicnt to compile his domebook 
or liber judicialis, ſor the general uſe of the whole 
ingdom. This book is ſaid to have been extant fo 
late as the reign of king Edward the fourth, but is 
now - unfortunately Jolt. It -qatained, we may 
propably ſuppole, the principal .aaxims of the com- 


the richer, the laws are the more complete. 4 ; 
0 


36. 17. 4 Sec his propoſals for a digeſt. 
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mon law, the penalties ſor miſdemeſnors, and the 
forms of judicial proceedings. Thus much may at 
leaſt be collected from that injunction to obſerve it, 
which we: find in the laws of King Edward the elder, 
the fon of Alfreds. Omnibus qui republicae prae- 
« ſunt etiam atque etiam mando, ut omnibus aeques ſe 
*' pracbeant j udices, perinde ac injudiciali libro (Saxonice, : 
dom- bec ) /criptum habetur : nec quicquam formident - 
© quin jus commune (Saxonice, folcrihte) audader li- 
** bereque dicant. 5 
But the irruption and eſtabliſhment of the Danes 
in England, which followed ſoon after, introduced 
new cuſtoms, and cauſed this code of Alfred in many 
provinces to fall into difuſe; or at leaſt to be mixed 
and debaſed with other laws of a coarſer alloy. So 
that about the beginning of the eleventh century 
there were three principal ſyſtems of Jaws, prevailing 
in different diſtricts. 1. The Mercen- Lage, or Mer- 
cian laws, which were obſerved in many of the 
midland counties, and thoſe bordering on the princi- 
pality of Wales, the retreat of the antient Britons ; 
and therefgre very probably intermixed with the Bri- 


til 0 cal euſtoms. 2. The Weft- Saxon-Lage, 
hrs of the weft Saxons, which obtained in the 
counties to the ſouth and welt of the iſland, from 


Kent to Devonſhire. Theſe were probably muck. 
the ſame with the laws of Alfred above-mentioned, 
being the municipal law of the far moſt conſiderable 
part of his dominions, and particularly including 
Berkſtare, the ſeat of his pec uliar reſidence. 3. The 
Dane Lage, or Daniſh law, the very name of Which 
peaks its original and compoſition. This was prin- 
cipally maintained in the Teſt of the midland ccun- 
dies, and alſo on the eaſtern coaſt, the part moſt | 
expoſed to the vilits of that piratical people. As for 
che very northern provinces, they were at that time 
under a diſtinct government®., , en 
Ont of theſe three Jaws, Roger Hovedenꝰ and Ra- 
nulphus Ceſtrenſis s inform us; king Edward the 
confe ſſur extracted one uniform law or digeſt of la wa, 
SE. 1. | 7 in Hen. II. 
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to be obſerved throughout the whole kingdom ; 
though Hoveden and the author of an old manu- 
ſcript chronicle 9 aſſure us likewiſe, that this work 
was projected and begun by his grandfather king 
Edgar. And indeed a general digeſt of the ſame 
nature has been conſtantly found expedient, and 


therefore put in practice by other great nations, 


which were formed from an aſſemblage of little pro- 
vinces, governed by peculiar cuſtoms, As in Portu- 
gal, under king Edward, about the beginning of 
the fifteenth century o: in Spain under Alonzo X, 
who about the year 1250 executed the plan of his 
father St. Ferdinand, and collected all the provin- 
cial cuſtoms into one uniform law, in the cele- 
brated code entitled las partidas : and in Sweden, 
about the ſame aera ; when a univerſal body of 
common law was compiled out of the panticular 
cuſtoms eſtabliſhed by the laghmen of every province, 
and entitled the /and's ygh, being analogous to the 
common law'of England“. 2 ee ee 301 
Both theſe undertakings, of king Edgar and Ed- 
ward the confeſſor, ſeem to your been no more 
than a new edition; or freſh promulgation, 9 
Alſred's code or dome-book, with ſuch addi 
and improvements: g the experience of a cen 
and an half had ſuggeſted. For Alfred is generally 
ſtiled by the ſame hiſtorians the legum Anglicanarum 
conditor, as Edward the confeſſor is the reſlitutor. 
Theſe however are the laws of Edwird the confeſſor; 
which our anceſtors ſtruggled ſo hardly to maintain, 
under the firſt princes of the Norman line; and 
which ſubſequent princes ſo frequently promiſed to 
keep and reſtore, as the moſt popular act they could 
do, when preſſed by foreign emergencies or domeſ- 
tic diſcontents. Theſe are the laws, that ſo vigo- 
rouſly withſtood the repeated attacks of the civil 
law; which eſtabliſhed in the twelfth century a 
new Roman empire over moſt of the ſtates of the 
continent : ſtates that have loſt, and perhaps upon 
that account, their political liberties ; while tlie 


9 in Sell. ad Endmer. 6. t Bid. xx. 21. 
© Mod. Un, Hiſt. xxij. £35. * 57d. xxxiii. 21. 5B, 
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free conſtitution of England perhaps upon the fame 
account, has been rather improved than debaſed. 
Theſe, in ſhort; are the laws, which gave riſe and 
original to that collection of maxims and cuſtoms, 
which is now known by the name of the common 
law. A name either given to it, in contradiſtinction 
to other laws, as the ſtatute law, the civil law, the 
law merchant and the like; or, more probably, as a 
law common to all the realm, the jus commune or 
folk-right the ſeveral provincial cuſtoms and particu- 
lar laws before- mentioned. e 
But though this is the moſt likely foundation of 
this collection of maxims and cuſtoms, yet the 
maxims and cuſtoms, ſo collected, are of higher 
antiquity than memory or hiſtory can reach: no- 
thing being more difficult than to aſcertain the 
preciſe beginning and firſt ſpring of an antient and 
long eſtabliſhed cuſtom. Whence it is, that in 
our law, the goodneſs of a cuſtom depends upon 
its having been uſed time out of mind ; or, in the 
ſolemnity of our legal phraſe, time whereof the me- 
mory of man runneth not to the contrary. This it 
is that gives it its weight and authority: and of 
this nature are the maxims and cuſtgms which com- 
pale the common law, or /ex non ſcripta, of this 
kingdom, 5 
This unwritten, or common, law is properly diſ- 
tinguiſhable into three kinds: 1. General cuſtoms ; 
which are the univerſal rule of the whole kingdom, 
and ſorm the common Jaw, in its ſtricter and more 
uſual ſignifications. 2. Particular cuſtems; which 
for the moſt part affect only the inhabitants of par- 
ticular diſtricts. 3. Certain particular laws; which 
by cuſtom axe adopted and uſed by ſome particular 
courts of pretty general and extenſive juriſdiction. 
I. As to general cuſtoms, or the common law, 
by which proceedings and determinations in the 
king's ordinary courts of juſtice are guided and 
directed. This, for the moſt part, ſettles the courſe 
in which lands deſcend by inheritance ;. the manner 
and form of acquiring and transferring property; 
the ſolemnities and obligation of contracts ; the rules 
of expounding wills, deeds, and acts of parliament, 
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the reſpective remedies of civil injuries; the ſeveral 
ſpecies of temporal offences, with the manner and 
degree of - puniſhment : and an infinite number of- 
minuter particulars, which diffuſe themſelves as 
extenſively. as the ordinary diſtribution of common 
juſtice requires. Thus, for example, that there 
ſhall be four ſuperior courts of record, the chancery, 
the king's bench, the common pleas, and the ex- 
chequer ;—that the eldeſt ſon alone is heir to his 
anceſtor ;—that property may be acquired and 
transferred by writing that a deedis of no validity 
unleſs ſealed and delivered ;—that wills ſhall be con- 
ſtrued more favourably, and deeds more ſtriftly ;— 
that money lent upon bond is recoverable by action 
of debt; — that breaking the public peace is an of- 
fence, and puniſhable by fine and impriſonment ;— 
all theſe are doctrines that are not ſet down in any 
written ſtatute or ordinance, but depend merely 
upon immemorial uſage, that is upon common law, 
for their ſupport. | 


— Some have divided the common law into two 


principal grounds or foundations: 1. Eſtabliſhed 
_ cuſtoms; ſuch as that, where there are three bro- 
thers, the eldeſt brother ſhall be heir to the ſecond, 


in excluſion of the youngeſt :- and 2. Eſtabliſned rules 


and maxims ; as, that the king can do no wrong, 
i that no man ſhall be bound to accuſe himſelf,” and 
the like. But I take theſe to be one and the ſame 
thing. For the authority of theſe maxims reſts en- 
tirely upon general reception and uſage: and the 
only method of proving, that this or that maxim is 
a rule of che common law; is by ſhewing that it 
hath been always the cuſtom to obſerve it. 


— But here a very natural, and very material queſtion 


ariſes: how are theſe cuſtoms or maxims to be known, 
and by whom is their validity to be determined 


The anſwer is, by the judges in the ſeveral courts of 


juſtice. They are the depoſitaries of the laws; the 
living oracles, who muſt decide in all caſes of doubt, 
and who are bound by an oath to decide according 
to the law of the land, Their knowledge of that 
law is derived from experience and ſtudy ;. from the 
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« v:iginti annorum lucubrationes,” which Forteſcue 3 
mentions; and from being long perſonally accuſ- 
romed to the judicial deciſions of their predeceffors. 
And indeed theſe judicial deciſions are the principal 
and moſt authoritative evidence, that can be given, 
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* 
« 


of the exiſtence of ſuch a cuſtom as ſhall form a part 
of the common law. The judgment itſelf, and all 


the proceedings previous thereto, are carefully regiſ- 
tered and preſerved, under the name of records, in 
public repoſitories ſet apart for that particular pur- 
poſe; and to them frequent recourſe is had, when 
any critical queſtion ariſes, in the determination of 
which former precedents may give light or aſſiſtance. 
And therefore, even ſo early as the conqueſt, we 
find the ** praeteritorum memoria eventorum”? reckoned 
up as one of the chief qualifications of thoſe, who 
were held to be © /epibus patriae optime inſtitiui“. 
For it is an eſtabliſhed rule to abide by former pre- 


cedents, where the ſame points come again in litiga- 


tion; as well to keep the ſcale of juſtice even and 


ſteady, and not liable to waver with every new 


judge's opinion; as alſo becauſe the law in that 
caſe being ſolemnly declared and determined, what 
before was uncercain, and perhaps indifferent, is 
now become a permanent rule which it is not in the 


breaſt of any ſubſequent judge to alter or vary from, 


according to his private ſentiments ; he being ſworn 
to determine, not according to his own private 
judgment, but according to the known laws and 
cuſtoms of the land: not delegated to pronounce'a 
new law, but to maintain and expound the old one. 
Yet this rule admits of exception, where the former 
determination is moſt evidently contrary to reaſon ; 


much more if it be clearly contrary to the divine law. 


But even in ſuch caſes the ſubſequent judges do not 
pretend to make a new law, but to vindicate the old 
one from miſrepreſentation. For if it be found that 
che former deciſion is manifeſtly abſurd or unjuſt, it 
is declared, not that ſuch a ſentence was bad law, 
but that it was not law ; that is, that it is not the 


I cap. . 4 eld. review of Tith. c. 8. 
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eſtabliſhed cuſtom of the realm, as has been errone- 
ouſly determined. And hence it is that our lawyers 
are with jullice ſo copious in their encomiums on the 
reaſon of the common law; that they tell us, that C 
the lau is the perfection of reaſon, that it always 4 
intends to conform thereto, and that what is not 8 
reaſon is not law. Not that the particular reaſon of t 
every rule in the law can at this diſtance of time be { 
always preciſely aſſigned; but it is ſufficient that A 
there be nothing in the rule flatly contradictory to a 
"reaſon, and then the law will preſume it to be well or 
founded . And it hath been an antient obſervation la 


in the laws of England, that whenever a ſtanding hs 
rulc of law, of which the reaſon perhaps could not 
be remembered. or diſcerned, hath been wantonly fa 
broken in upon by ſtatutes or new reſolutions, the 2 
wiſdom of the rule hath in the end appeared from fu 
the incouveniencies that have followed the innova- 
tion. Wi : his 
The dofrine of the law then is this: that prece- tic 
dents and rules muſt be followed, unleſs flatly ab- _y 
ſurd or unjuſt: for though their reaſon be not obvi- 1 
ous at firſt view, yet we owe ſuch a deference to ' 
former times, as not to ſuppoſe that they acted 50 ä 
wholly without conſideration. 'l'o illuſtrate this 5 
doctrine by examples. It has been determined, time Regs 
oat of mind, that a brother of the half blood thall me. 
never ſuccced as heir to the eſtate of his half brother, at t 
but it {lull rather eſcheat to the king, or other ſupe- and 
rior lord. Now this is a poſitive law, fixed and eſ- * 
tabliſhed by cuſtom, which cuſtom is evidenced by ſb 
judicial decifions; and therefore can never be de- chuf 
parted ſrom by any modern judge without a breach oc! 
of his oath and the law. For herein is nothing re- e 
pugnant to natural juſtice; though the artificial rea- 1 ey | 
ſon of it, drawn from the feodal law, may not be 5 - 
quite obyious to every body. Andtherefore, though wiſh 
a modern judge, on account of a ſuppoſed hardfhip "Im 
7 Herein agreeing with the “ Ut poreſt. Etides rationes esrun, L 258 
civil law, Ef. 1. 5. 20 21. * gue conſlituuntar, iug si mie ſam 
Vn emnium, gude a majeribas * iprtet: aluquin ex his gue cer Fas 


* neftric conflitnia ſunt, rats reds * just, ſub vertautur“ 
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upon the half brother, might wiſh it had been other- 
wiſe ſettled, yet it is not in his power to alter it. But 
if any court were now to determine. that an elder 
brother of the half blood might enter upon and ſeiſe 
any lands that were purchaſed by his younger  bro- 
ther, no ſubſequent judges would ale i to declare 
that ſuch prior determination was unjuſt, was unrea- 


ble terms, or one and the ſame thing; ſince it ſome- 
times may happen, that the judge may zuiſiale the 
law. Upon the whole, however we may take it as 
a general rule, that the deciſions of courts of juſtice 
are the evidence of what is common law:“ in the 


once determined, was to ſerve for a guide for the 
futures. | | 7 5 
The deciſions therefore of courts are held in the 
higheſt regard, and are not only preſerved as authen- 
tic records in the treaſuries of the ſeveral courts, but 
are handed out to public view in the numerous vo- 
lumes of reports which furniſh the Jawyers library. 
Theſe reports are hiſtories of the ſeveral caſes, with 
a ſhoit ſummary of the proceedings which are pre- 
ſerved at large in the record, the arguments in both 
ſides, and the reaſons the court gave for its judg- 


J..; ³˙Ü¹. = CME Ot, 


at the determination. And theſe ſer ve as indexes to, 
and Alſo to explain, the records; which always, in 
matters of conſequence and nicety, the judges direct 
to be ſearched. The reports are extant in a regular 
ſeries from the reign of king Edward the ſecond in- 
cluſive ; and from his time to that of Henry the eighth 
were taken by the prothonotaries, or chief ſcribes of 
the court, at the expence of the crown, and publiſh- 
ed annually, whence they are known under the de- 
nomination of the year books. And it is much to be 
wiſhed that this beneficial cuſtom had, under proper 

© © Si imperialis majeſt as ca- ( ſciant harc eſe Iegem, non ſolum 
« ſam cognitionaliter examinaverit, illi cauſar pro qua proiutta off. 


"* et partibus cominus conflitutit ſen · © ſed et nomnibus ſimilibus. C. i. 
* tentiam dixerit, /omneremninojudi= 14. 12. 


© cer, gui ſub miſtro imperis, ſunt, 
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ſonable, and therefore was net /aw. So that e la, 
and the opinion of the judge, are not always converti- 


ſame manner as in the civil law, what the emperor had 


wy, ; taken down in ſhort notes by perſons preſent. 
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regulations, been continued to this day : for, though 
king James J. at the inſtance of lord Bacon appoint- 
ed two reporters 5 with a handſome ſtipend for this 
purpoſe, yet that wiſe inſtitution was ſoon neglected ; 
and, from the reign of Henry VIII. to the preſent 
time, this taſk has been executed by many private 
and contemporary hands; who fometimes. through 
haſte and inaccuracy, ſometimes through miſtake and 
want of (kill, have publiſhed very crude and imper- 
fe& (perhaps contradictory) accounts of one and the 
ſame determination. Some of the moſt valuable of 
the antient reports are thoſe publiſhed by lord chict 
juſtice Coke ; a man of infinite learning in his pro- 
feſſion, though not a little infected with the pedan- 
try and quaintneſs of the times he lived in, which 
appear ſtrongly in ail his works. However his 
writings are ſo highly eſteemed, that they are gene- 
rally cited without the author's name 7. | 
Beſides theſe reporters, there are alfo other au- 
thors, to whom great veneration and reſpec is paid 
y the ſtudents of the common law. Such are Glan. 
vil and Bracton, Britton and Fleta, Hengham and 
Littleton, Statham, Brooke, Fitzherbert, and Staund- 
forde, with ſome others of antient date; whoſe trea- 
tiſes are cited as authority, and are evidence that 
cafes have formerly happened, in which fach and 
ſuch points were determined, which are now becom: 
ſettled and firſt principles. One of the laſt of theſe 
methodical writers in point of time, whoſe works are 
of any intrinſic authority in the courts of Juſtice, and 
do not entirely depend on the ſtrength of their quo- 
tations from older authors, is the ſame learned judge 
we have juſt mentioned, Sir Edward Coke ; who 
hath written ſour volumes of inſtitutes, as he is 


6 Pat. 15. Jac. I. p. 18. 17 of thoſeprinces, in whoſe reigns 
Rym. 26 the caſes reported in his three 

7 His reports, for inſtance, volumes were determined; v, 
are ſtiled, x $0411, the queen Elizabeth, king James, 
reports; and in quoting. them and king Charles I. as well 2 
we uſually ſay, i or 2 Rep. not by the number of each volume. 
1 or 2 Coke's Rep. as in citing For ſometimes we call them !, 
other authors. Ihe reports of 2, and 3 Cro, but more com. 
judge Croke are alſo cited in a monly Cro. Eliz. Cre. Jac. and 
peculiar manner, by the name Cro. Car. 1 NC LIE 
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pleaſed to call them, though they have little of the 
inſtitutional method to warrant ſuch a title. 'The 
firſt volume is a very extenſive comment upon a lit- 


; tle excellent. treatiſe of tenures, compiled by judge 

- Littleton in the reign of Edward IV. This comment 

e | is a rich mine of valuable common law learning, 

j collected and heaped together from the antient re- 

d ports and year books, but greatly defective in me- 

- thod ® The ſecond volume is a comment upon ma- 

e ny old acts of parliament, without any ſyſtematical 

ft order; the third a more methodical treatiſe of the 

of pleas of the crown ; and the fourth an account of 

o- the ſeveral ſpecies of courtsꝰ. 5 

n- And thus much for the firſt ground and chief cor - 

h ner ſtone of the laws of England, which is general 

11S immemorial cuſtom, or common law, from time to 

e- time declared in the deciſions of the courts of juſ- 

| rice: which deciſions are preſerved among our pub- 

u- lic records, explained in our reports, and digeſted 

ud for general uſe in the authoritatrve writings of the 

n- WE venerable ſages of the law. 3338 
nd The Roman law, as practiſed in che times of its 

d- liberty, paid alſo a great regard to cuſtom ; but not 

ea fo much as our law : it only then adopting it, when 

hat the written law was deficient, Tbongh the reaſons 

nd alleged in the digeſt “ will fully juſtify our practice, 
m? in making it of equal authority with, when it is not 
zefe contradicted by, the written law. © For ſince, ſays 
are *« Julianus, the written jaw binds us for no other 
and ** reaſon but becauſe it is approved by the judgment 
20- of the people, therefore thoſe laws which the pec- 
dge L ple have approved without writing ought allo to 


bind every body. For where is the difference, 
whether the people declare their aſſent to à law 
by ſuffrage, or by a uniform'courle of acting ac- 


9 
. 40 1 Thus did they reaſon while Roms 
Wet * It is uſually Cited either by ter; the penerality of reps 5 


the name of Co. I. itt. or aa a Inſt, ad other tracts being quote 
9 Theſe are cited as 2, 3, or in tlie name of the compiler. 5s 


an. n 


5 4 Inſt. without any anthar's 2 Ventris, 4 Leonard, 1 Sidtt- 
ay 1 ame. An honorary diſtincti- fin, and the like. : 
jar en, Which, we obſerved, is paid x F/. 13.32. 5 . 
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had ſome remains of her freedom : but, when the 


| imperial tyranny came to be fully eſtabliſhed, the ci- 


vil laws ſpeak a very different language. d 


* principi placuil legis habet vigorem, cum populus ei et 


in eum omne ſuum imperium et poteſtatem conferat,” 
ſays Ulpian *. Huperator ſolus et conditor et inter- 
«© pres legis exiſlimatur,” ſays the code“: and again, 
« ſacrilegii inſtar eſt reſcripto principis obvlari 3,” 
And indeed it is one of the charadleriſtic marks of 
Engliſh liberty, that our common law depends upon 
cultom ; which carries this internal evidence of free- 
dom along with it, that it probably was introduced 
by the voluntary conſent of the people. 

IT. The ſecond branch of the unwritten laws of 


England are particular cuſtoms, or laws which affect. 


only the inhabitants of particular diſtricts. 

heſe particular cultoms, or ſome of them, are 
without doubt the remains of that multitude of lo- 
cal cuſtoms before-mentioned, out of which the 
common law, as it now ſtands, was collected at firit 


by king Alfred, and afterwards by king Edgar and 


Edward the confeſſor: each diſtrit mutually ſacri- 
ein ſome of its own ſpecial uſages, in order that 


the whole kingdom might enjoy the benefit of one 


uniform and univerſal ſyſtem of laws. But, for rea- 
ſons that have been now long forgotten, particular 
counties, cities, towns, manors, and lordſhips, were 
very early indulged with the proves of abiding by 
their own cuſtoms, in contradiſtinction to the reſt ot 
the nation at large : which privilege is confirmed to 
them by ſeveral acts of parliament !. 5 

Such is the cuſtom of gavelkind in Kent and ſome 
other parts of the kingdom (though perhaps it was 
alſo general till the Norman conqueſt) which ordains, 
among other things, that not the eldeſt ſon only ot 
the father ſhall ſucceed to his inheritance, but all the 
ſons alike : and that, though the anceſtor be attaint- 
ed and hanged, yet the heir ſhall ſucceed to his 

1 F. 1. 4. 1. c. 9. —1 Edw. III. ſt. 2. c. 9. 

14 . 214 Edw. III. ſt. 1. c. 1 


3 C. 1. 23. 5. 1 Henry IV. c. 1. 
Mag. A. 9 Henry III. x 
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eſlate, without any eſcheat to the lord. Such is the 
cuſtom that prevails in divers antient boroughs, and 
therefore called borough-engliſh, that the youngeſt 
ſon ſhall inherit the ellate, in preference to all his 
elder brothers.—Sitich is the cuſtom in other bo- 
roughs, that a widow ſhall be entitled, for her dow- 
er, to all her huſband's lands; whereas at the com- 
mon law ſhe ſhall be cndowed of one-third part on- 
y. Such alſo are the ſpecial and particular cuſtoms 
of manors, of which every one has more or leſs, and 
which bind all the copyhold and cuftomary tenants 
that hold of the ſaid manors.—Such likewiſe is the 


cuſtom of holding divers inferior courts, with power 


of trying cauſes, in cities and trading towns ; the 
right of holding which, when no royal grant can 
be ſhewn, depends entirely upon immemorial and 
eſtabliſhed uſage.—Such, laſlly, are many particu- 
lar cuſtoms within the city cf London, with regard 
to trade, apprentices, widows, orphans, and a varie- 
Ly of other matters. All theſe are contrary to the 


general law of the land, and are good only by ſpe- 


cial nſage ; though the cuſtoms of London are allo 
confirmed by act of parliament 5. 5 
To this head may moit properly be reſerred a par- 
ticular ſyſtem of cuſtoms uſed only among one ſet of 
the king's ſubjects, called the eulen of merchants 
or lex mercatoria « which, however different from the 


general rules of the common law, is yet ingraſted 


into it, and made a part ef it“; being allowed, ſor 
the benefit of trade, to be of the utmoſt validity in 
all commercial tranſactions: for it is a maxim of Jaw, 
that ** cuilibet in ſua arte credendum eft? _ ib 
The rules relating to particular cuſtoms regard 
cither the prof of their exiſtence; their legality when 
proved; or their uſual method of al/;wance. And 
firft, we will conſider the rules of prof. Es 
As to gavelkind and borough-engliſh, the law 
takes particular notice of them ?, and there is no de- 
caſton to prove that ſuch cuſtoms actually exiſt, but 
only that the lands in queſtion are ſubject thereto. 
All other private cuſtoms muſt be particularly plead- 
Rep. 126 Cro. Car. 347. 5 5 Winch. 244 Co I. itt. 155. 
| 5 | 
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ed s, and as well the exiſtence of ſuch cuſtoms muſt 
be ſhewn, as that the thing in diſpute is within tlie 
cuſtom alleged. The trial in both caſes {both to 
ſhew the exiſtence of the cuſtom, as, that in the 
«© manor of Dale lands ſhall deſcend only to the 
„ heirs male, and never to the heirs female;” and 
alſo to ſhew ** that the lands in queſtion are within 
« that manor”) is by a jury of twelve men, and not 


by the judges ; except the ſame particular cuſtom F: 
has been before tried, determined, and recorded in ju 
the ſame court. ? | | p 
The cuſtoms of London differ from all others in * 
point of trial: for, if the exiſtence of the cuſtom be ex 
brought in queſtion, it ſhall net be tried by a jury, WW 


but by certificate from the lord mayor and aldermen 


by the mouth of their (a) recorder e, unleſs it be ſuch nx 
a cuſtom as the corporation is itſelf intereſted in, as to 
a right of taking toll, &c. for then the law permits be 
them not to certify on their own behalf *. wi 


When a cuſtom is actually proved to exiſt, the 
next inquiry is into the /egality of it; for, if it is not 
a good cuſtom, it ought to be no longer uſed. ** Ma- 


« lus uſus abolendus eff” is an eſtabliſhed maxim of der 
the law *. To make a particular cuſtom good, the tific 
following are neceſſary requiſites. law 
1. That it have been uſed ſo long, that the me- tho 
mory of man runneth not to the eontrary. So that, for 
if any one can ſhew the beginning of it, it is no good ed 
cuſtom. For which reaſon no cuſtom can prevail mar 
againſt an expreſs a& of parliament ; ſince the ſta- tir 
tute itſelf is a proof of a time when ſuch a cuſtom be h 
did not exiſt 3. lar i 
| p | But 

8 Litt. $. 265. Hob. 85, N lord 

9 Dr. & St. 1. 10. * Litt. $. 212. 4 Inſt. 274. ble, 
0 Cro, Car. 516. I Co. Litt. 113. vill 
—— Pee all th 

(iy {If any cuſtom has been already certified by the recorder, ds: 
the judges will take notice thereof in future, and therefore they lands 
will not ſuffer it to be certified over again. Blaquiere and others, er's b 


aſſignees of Sampſon and another, againſt Hawkins, aſſignee of 
Wooldridge, a bankrupt. Douglas, 363-] 
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2. It muſt have been centinued. Any interruption 
would cauſe a temporary ceaſing : the revival gives. 
it a new beginning, which will be within time of 
memory, and therenpon the cuſtom will be void. 
But this muſt be underſtood with regard to an inter- 
ruption of the right; for an interruption of the poſeſi- 
en only, for ten or twenty years, will not deſtroy the 
cuſtom #. As if the inhabitants of a pariſh have a 
cuſtomary right of watering their'cattle at a certain 
pool, the cuſtom is not dehiroyed, though they do 
not uſe it for ten years; it only becomes more diffi-* 
cult to prove: but if the right be any how diconti- 
nued for a day, che cuſtom is quite at an end. | 

3. It muſt have been peaceable, and acquieſced in] 
not ſubje& to contention and diſpute*. For as cuſ- 
toms owe their original to- common conſent, their 
being immemorially difputed, either at law or other- 


wiſe, is a proof that ſuch conſent was wanting. 


he 4. Cuſtoms muſt be renſonables; or rather, taken 
ot Wl negatively, they muſt not be unreaſonable. Which 
a- is not always; as fir Edward Coke ſays?, to be un- 
of derſtood of every unlearned man's reaſon, but of r- 


all their profits #. 


4 r Litt. 414. 7 1 Inſt. 62. 


hoid. 8 
4. I. ft 6. 212, Co. Copph. 5. 33. 
D 3 


tificial and legal reaſon; warranted by authority of 
law. Upon which account a euſtom may be good, 
though the particular reaſon of it cannot be aiſigned; 
for it ſufficeth, if no good legal reaſon can be aſſign- 
ed apainſt it. Thus a cuſtom in a pariſh, that no 
man ſhall put his beaſts into the common till che 
third of Oftober, would be good; and yet it would 
be hard to ſhew the reaſon why that day in particu- 
lar is fixed upon, rather than the day before or after. 
But a cuſtom, that no cattle ſhall be put in till the 
lord of the manor has firſt put in his, is unreaſona- 
ble, and therefore bad: for peradyenture the lord 
wall never put in his; and then the tenants will loſe 


5. Cuttoms ought to be certain. A cuſtom, chat 
lands ſhall deſcend to the moſt worthy of the o n 
er's blood, is void; for how ſhall this worth be de- 


% 
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termined ? but a cuſtom to deſcend to the next male 
of the blood, excluſive of femates, is certain, and 
therefore good 9, A. cuſtom to pay two-pence an 
acre in lieu of tithes, is good; but to pay ſometimes 
 two-pence and ſometimes three-pence,. as the occu- 
pier of the land pleaſes, is bad for its uncertainty, 
yet a cuſtom to pay a year's improved value for a 
ſine on a copy hold eftate, is good; though the value 
is a thing uncertain: for the value may at any time 
be aſcertained; and the maxim of law is, id certum 
eft, quod certum reddi poteſ?, | 

6. Cuſtoms, though eſtabliſhed by conſent, muſt 
be (when eſtabliſhed) compulſory z and not left to the 
option of every man, whether he will uſe them or 
no. Therefore a cuſtom, that all the inhabitants 


hall be rated toward the maintenance of a bridge, 
will be good; but a cuſtom, that every man is to con- ; 
tribute thereto at his own pleaſure, is idle and ab- p 
ſurd, and indeed no cuſtom at all. 8 5 
7. Laſtly, cuſtoms muſt be conſſfent with each pI 
other: one cuſtom cannot be ſet up in oppoſition to B 
another. For if both are really cuſtoms, then both 1 
are of equal authority, and both eſtabliſked by mu- 1 
tual conſent; which to ſay of contradictory cuſtoms 4 
is abſurd. Therefore, if one man preſcribes that by 3 
cuſtom he has a right to have windows looking into 6 
another's garden; the other cannot claim a right by = 
cuſtom to ſtop or obſtruct thoſe windows: for theſe lia 
two contradictory cuſtoms cannot both be good, nor de, 
bath ſtand together. He ought rather to deny the 4 
exiſtence of the former cuſtom ® (5). th 
Next, as to the allowance of ſpecial cuſtoms, Cul- ri 
tors, ia derogation of the common law, mult be En 
conſtrued ſtrictiy. Thus, by the cuſtom of gavel- reit 
kind, an infant of fifteen years may by one ſpecies F 


of conveyance (called a deed. of feoffment) convey 
away his lands in fee ſimple, or for ever. Yet this 
culom does not impower him to uſe any other con- 


Roll. Abr. 565. * 9 Rep. 58. 


(3) [See the Caſe of Wigleſwarth againſt Dalliſon and mo- 
ther, reported in Deuglas, 190. 
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veyance, or even to leaſe them ſor ſeven years: for 
the cuſtom muſt be ſtrictly purſued *. And, more- 
over, all ſpecial auler Pen ſubmit to the king's 
prerogative. Therefore, if the king purchaſes lands 
of the nature of gayelkind, where all the ſons inhe- 
rit equally ; yet, upon the king's demiſe, his eldeſt 
fon ſhall fitceed to thoſe lands alone *. And thus 
much for the ſecond part of the leges non /criptae, or 
choſe particular cuſtoms which affect particular per- 
ſons of diſtricts only. — | "TI 

| Ui. The third branch of them are thoſe. peculiar 


laws, which by cuſtom are adopted and uſed only is | 
* 


certain peculiar courts, and juriſdictions. An 

theſe 1 underſtand the ciyil and canon laws. . 
It may ſeem 2 little improper at firſt view to rank 
theſe laws under the head of leges nen ſcriptae, or un- 
written laws, ſeeing they are ſet forth by authority 
in their pandects, their codes, and their inſtitutions; 
their Eouncils, decrees, and decretals ; and enforced 
by an immenſe number of expoſitions, deciſions, and 
treatiſes of the learned in both branches of the law. 
But 1 do this, after the example of fiv Matthew 
Hale 3, becauſe it is moſt plain, that it is not on ac- 


count of their being written laws, that either the 


canon law, or the civil law, have any obligation 
within this kingdom; neither do their force and ef- 


ficacy depend upon their own intrinſic authority; 


which is the caſe of our written laws, or acts of par, 
liament, They bind not the ſubjects of England, 
becauſe their materials were collected from popes or 
_— were digeſted by Juſtinian, or declared 
to be authentic by Gregory. Theſe conſiderati 
* them no authority here; for the legillarurs, of 
ngland doth not, nor ever did, recognize any ſo- 
reign power, as ſuperior or equal to it in this king» 
dom: or as baving the right to give law to any, 
the meaneſt, of its ſubjects. But all the ſtrength 
that either the papal or imperial laws have obtained 
in this realm (or indeed in any other kingdom in 

# Co. Cop. F. 33. 3 Hiſt; C. L. e. + 

7 Co, e 8 
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Europe) is only becauſe they have been admitted and 
received by immemorial uſage and cuſtom in ſome 
particular caſes, and ſome particular courts ; and 
then they form a branch of the /eg/s non /criptae, or 
cuſtomary laws: or elſe, becauſe they are in ſome 
other caſes introduced by conſent of parliament, and 
then they owe their validity to the 29k ſcriptac, or 
ſtatute law. This is expreſsly declared in thoſe re- 
markabte words of the ſtatute 25 Hen. VIII. b. 21. 
8 ar F 
addreſſed to the king's royal majeſty.— This 
„your Grace's realm, recognizing” no ſuperior un- 
« der God but only your Grace, hath been and is 
free from ſubjection to any man's laws, but only 
© to ſuch as have been deviſed, made, and ordain- 
«© ed within this realm, for the wealth of the ſame ; 
or to ſuch other as, by ſufferance of your grace 
and your proyenitors, the people of this your 
„realm have taken at their free liberty, by theic 
« own conſent, to be uſed among them; and have 
bound themſelves by long uſe and cuſtom to the 
4 obſervance of the ſame ; not as to the obſervance 
«of the laws of any foreign prince, potentate, or 
« prelate; but as to the cu//omed and antient Jaws of 
«this realm, originally eſtabliſhed as laws of the 
fame, by the ſud ſufferance, conſents,” ind cul- 
« tom; and none otherwiſe,”  _ 3 
By the civil law, abſolutely taken, is generally un- 
derſtood the civil or municipal law of the Roman 
empire, as comprized in the inſtitutes, the code, 
and tlie d'geſt of the emperor Juſtinian, and the no- 
vel conſtitutions of himſelf and ſome of his ſuccet- 


ſors. Of which, as there will frequently be occaſion 


to cite them, by way of illuſtrating our own Jaws, it 


may not be amiſs to give a ſhort and general ac- 
count. | e Ihe. 
The Roman law, (founded firſt 'upon the regal 
conſtitutions of their ancient kings, next upon the 
twelve tables of the decem viri, then upon the laws or 


ſtatutes enacted by the ſenate or people, the edids 


of the praetor, and the reſp5rſu prudentum or opini- 
ons of learned lawyers, and laſtly upon the imperial 
decrees, or conlticutions of ſuccetive emperors) had 


— — 1 1 82_ ps 
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grown to ſo great a bulk, or, as Livy expreſſes it “, 
« tam immenſus aliarum ſvpcr ulias acervatarum legum 
« cumulus,” that they were computed to be nf 
camel's load by an author who preceded Juſtinian “. 
This was in part remedied by the collections of three 
private lawyers, Gregorius, Hermogenes, and Papi- 
rius; and then by the emperor Theodoſius the 
younger, by whoſe orders a code was compiled, A. D. 
438. being a methodical collection of all the imperial 
conſtitutions then in force; which Theodoſian eode 
was the only book of civil law received as authemtir 
in the weſtern part of Europe, till many centuries 
after; and to this it is probable that the Franks and 
Goths might frequently pay ſome regard, in franing 
legal conltitutions for their newly ei ected kingdoms- 
For juſtinian commanded only in the eaſtern remains 
of the empire; and it was under his auſpices that the 
preſent body of civil law was compiled and finiſhed” 
by Tribonian and other lawyers, about the year 533. 
This conſiſts of, 1. The inſtitutes; which contain 
the elements or firſt principles of the Roman law, 
in four books: 2: The digeſts, - or pandedts, in fifty. 
books; containing the opinions and writings vf emi- 
nent lawyers, digeſted in a ſyſlematieal method. 
3. A new code, or collection of imperial conſtuutis. 
ons, in twelve books; the lapſe of a-whole century 
having rendered the former code, of Theodoſius, 
imperfect. 4. The novels, or new conſtitutions, poſ- 
terior in time to the other books, and amounting to 
a ſupplement to the code; containing new decrees 
of ſucceſſive emperors, as new queſtions happened to 
ariſe, + Theſe form the body of Roman law, 
or corps fur is civilis, as publiſhed about the time 
ot Juſtinian; which however fell ſoon into neglect 
and oblivion, till about the year 1130, when a copy 
of the digeſts was found at Amalfi in Italy; which 
accident, \ concurring with the policy of the Roman 
eccleſiaſties , ſuddenly geve new vogue and authori- 
ty to the civil law, introduced it into ſeveral nations, 
e J. 3. c. 34. Taylor's elements of civillaw, 1. 
Sen S. 1. pag. 18. 8 6 
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and occaſoned that mighty inundation of volumi- 
nous comments, with which this ſyſtem of law, more 
than any other, is now loaded. 

The canon law is a body of Roman eccleſiaſtical 
law, relative to ſuch matters as that church either has, 


or pretends to have, the proper juriſdiction over. 
This is compiled from the opinions of the antient 
Latin fathers, the decrees of general councils, and 
the decretal epiſtles and bulles of the holy ſee. All 


which lay in the ſame diſorder aud confuſion as the 
Roman civil law: till, about the year 1151, one Gra- 


Lian an Italian,monk, animated by. the diſcovery of 
Jaſlinian's pandects, reduced the eccleſiaſtical con- 

ytions, alſo into ſome method, in three books; 
which he entitled concordie diſcordantium canonum, but 
which-are generally known by the name of decretum 
Gratiani. Theſe reached as low as the time of pope 
Alexander III. The ſubſequent papal decrees, to 
the pontificate of Gregory IX, were publithed in 
- much the ſame method under * auſpices of that 

Pope, about the year 1230, in five books; entitled 
decretalia Gregorii noni. A ſixth book was added by 
Boniface VIII. about the year 1298, which is called 
ſexlus decretalium. The Clementine conſtitutions, or 
decrees of Clement V, were in like manner authen- 
ticated in 1317 by bis ſucceſſor John XXII; who al- 
ſo publiſhed twenty conſtitutions of his own, called 
the extrawagantes Joannis all which in ſome meaſure 
anſwer to the novels of the civil Jaw. To theſe have 
been ſince added ſome decrees of later popes in five 
books, called extravaganies communes, And all theſe 
together, Gratian's decree, Gregory's decretals, the 
ſixth decretal, the Clementine conſtitutions, and. the 
extravagants of John and his ſucceſſors, form the cor- 
pus juris canonici, or body of the Roman canon law. 

. Beſides theſe —_—_ collections, which during 
the times of popery were received as authentic in 
this iſland, as well as in other parts of chriſtendom, 
there is alſo a kind of national canon law, compoſed 
of legatine and provincial conſtitutions, and adapted 
only to the exigencies of this church and kingdom. 
The legal ine conſlitutions were eccleſiaſtical laws, 


adopted alſo by the province of York? in the reign 


review has yet been perfected, upon this ſlatute now 


vil and canon laws are permitted (under different re- 


F. 3. | | f Encrians. »- 4 


enacted in national ſynods, held under the cardinals 
Otho and Othobon, legates from pope Gregory IX 
and pope Clement IV, in the reign of king Henry 
Ill, about the years 1220 and 1268. The provincial 
conſtitutions are principally the decrees of provincial 
ſynods, held under divers archbiſhops of Canterbury, 
from Stephen Langton in the reign of 9 IIl to 
Henry Chichele in the reign of Henry V; and 


of Henry VI. At the dawn of the reformation, in 
the reign of king Henry VIII, it was enacted in par- 

liament s that: a review ſhould be had of the canon 
law; and, till ſuch review ſhould be made, all ca- 
nons, conſtitutions, ordinances, and ſynodals pro 
vincial, being then already made, and not repug- 
nant to the law of. the land or the king's prerogative, 
ſhould ſtill be uſed and executed. And, as no fuch 


depends the authority of the canon law in England. 

As ſor the canons enacted by the clergy under 
James I, in the year 1603, and never confirmed in 
parliament, it has been ſolemnly adjudged upon the 
principles of law and the conſtitution, that where 
they are not merely declaratory of the ancient canon 
law, but are introduRory of new regulations, they 
do not bind the Jaity? ; whatever regard the clergy 
may think proper to pay them. 1 

There are four ſpecies of courts, in which the ci- 


ſtrictions) to be uſed. 1. The courts of the archbi- 
ſhops and biſhops, and their derivative officers, uſu- 
ally called in our law courts chriſtian, curia chriftia- 
nilatis, or the eccleſiaſtical courts. 2. The military 
courts, 3. The courts of admiralty. 4. Ihe courts 
of the two univerſities. In all, their reception in ge- 
neral, and the different degrees of that reception, 
are grounded entirely upon cuſtom; corrobarated i 

the latter inſtance by act of parliament, ratify ing 


7 Purn's ecel. law, pref. viii. c. 1 


' 
# 


. Statute 25 Hen. VIII. c. 19; 9 Stra. 1057, 
revived ard confirmed by 1 Eliz. | 
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thoſe charters which confirm the cuſtomary law of 
the univerſities. The more minute conſideration of 
theſe will fall properly under that part of theſe com- 
mentaries which treats of the juriſdiction of courts. 
It will ſuffice at preſent to remark a few particulars 


Telative to them all, which may ſerve to inculcate 


_ ſtrongly the doctrine laid down coxcerning 
end ©. 
1. And, firſt, the courts of common law have the 
ſuperintendency over theſe courts; to keep them 
within their juriſdictions, to determin: wherein they 
exceed them, to reſtrain and prohibit ſuch exceſs, and 
(in caſe of contumacy) to puniſh the officer who exe- 
eutes, and in ſome caſes the judge who enforces, the 
lentence ſo declared to be illegal. | 
2. The common law has reſerved to itſelf the ex- 


poſition of all ſuch acts of parliament, as concern ei- 


ther the extent of theſe courts or the matters depend- 
ing before them. And therefore if theſe courts ei- 
ther rcfuſe to allow theſe acts of parliament, or will 
expound them in any other ſenſe than what the com- 


mon law puts upon them, the king's courts at Weſt- 


minſter will grant prohibitions to reſtrain and control 
them. ; 8 5 N 

3. An appeal lies from all theſe conrts to the king, 
in the laſt reſort ; which proves that the juriſdiction 
exerciſed in them is derived from the crown of Eng- 
land, and not from any foreign potentate, or intrin- 
fic authority of their own.—And, from theſe three 
ſtrong marks and enſigns of ſuperiority, it appears 
beyond a doubt, that the civil and canon laws, 
though admitted in ſome caſes by cuſtom in ſome 
courts, are only ſubordinate, and lege, ſub gravieri 
lege ; and that, thus admitted, reſtrained, altered, 
new-modelled, and amended, they are by no means 
with us a diſtint and independent ſpecies of laws, 
but are inferior branches of the cuſtomary or un- 
written laws of England, properly called : king's 
eccleſiaſtical, the king's military, the king's mari- 
time, or the king's academical, laws. „ 


o Hale Hiſc. c. 2. 
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Let us next proceed to the /eges ſc itae, the writ- 
ten laws of the kingdom; which are ſtatutes, acts, 
or edits, made by the king's majeſty, by and with 
the advice and conſent of the lords ſpiritual and tem- 
poral and commons in parliament afſembled*, Ihe 
oldeſt of theſe now extant, and printed in our ſtatute 
books, is the ſamous magna charta, as confirmed in 
parliament 9 Hen. III: though doubtleſs there were 
many acts before that time, the records of which are 
now loſt, and the determinations of them perhaps at 
preſent currently received for the maxims of the old 
common law. | add, 

The manner of making tLeſe ſtatutes will be bet- 
ter conſidered hereafter, when we examine the cen- 
ſtitution of parliaments. At preſent we will only 
take notice of the different kinds of (tatntes ; and of 
ſome general rules with regard to their conſtruction“. 

Firit, as to their ſeveral kinds. Statutes are either 
general or ſpecial, public or private, A general or pub- 


1 8 Rep. 20. | ferior ſedions alſo: in imitation 


2 Ihe method of citing theſe 
aQts of parliament is various, 
Many of our ancient ſtatutes 
are called after the name of the 
place, where the parliament 
was held that made them; as 
the ſtatutes of Merton and 
Marlcberge, Weſtminſter, Glo- 
ceſter, and Wincheſter, Others 
are denominated entirely from 
their ſubject; as the ſtatutes of 
Vales and Ireland, the aruuculi 
cri, and the praeregativa regis. 
ome are diſtinguiſhed by their 
initial words, a method of citing 
very ancient: being uſed by the 
Jews indeneminating the books 
of the 8 ; by the chriſ- 

tian c 
their hymns and divine offices ; 


by the Romaniſts in deſcribing 


their papal bulles ; and in ſhort 
by the whole body of ancient 
civilians and canoniſts, among 
whom this method of citation 
generally prevailed, not only 
with regard to chapters, but in- 


urch in diſtinguiſhing 


of all which we ſlill call ſome 
of our old ſtatutes by their ini- 
tial words, as the ſtatute of quia 
em plor en, and that of c.rcumſpedte 

atis, Ne the moſt uſual me- 
thod of clting them, eſpecially 
fince the Kane of Edward the 
ſecond. is by naming the year 
of the king'srcign in which the 
ſtatute was made, together with 
the chapter, or particular act, 
according to itsnumeral order, 
as. 9 Geo. II. c. 4. For all the 
acts of one ſeſſion of parliament 
taken together make properly 
hut one ſtatute: and therefore 
when two ſeſſions tave been 
held in one year, we uſually 
mention ſtat. 1. or 2. Thus the 
bill of rights is cited, as 1 W. & 
M. ſt. 2. c. 4. ſignifying that it 
is the ſecond chapter or act, of 
the ſecond ſtatute, or the laws 
made in the ſecond ſeſſion of 

arliament, in the firſt year of 
Ling William and queen Mary. 
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ſtatute being particularly pleaded, or formally ſet 


| but only, for the benefit of the ſubject, declares and 


law, as ariſe either from the general imperfection of 


 InTROS. 


lic a& is an univerſal rule, that regards the whole 
community: and of this the courts of law are bound 
to take notice judicially and ex officio ; without the 


forth by the party who claims an advantage under it. 
Special or private acts are rather exceptionsthan rules, 
being thoſe which only operate upon particular per- 
ſons, and private concerns : ſuch as the Romans en- 


| 
titled ſenatus-decreta, in contradiſtinction to the Jenn- ©: 
tus conſulta, which regarded the whole community : 
and of theſe (which are not 'promulgated with the I 
ſame notoriety as the former) the judges are not C 
bound to take notice, unleſs they be formally ſhewn 0 
and pleaded, Thus, to ſhew the diſtinction, the ta- b 
tute 13 Eliz. c. 10. to prevent ſpicitual perſons from 1 
making leaſes ſor longer terms than twenty one 
years, or three lives, is a public act; it being a rule th 
preſcribed to the whole body of ſpiritual perſons in to 
the nation: but an act to enable the biſhop of Cheſter 
to make a leaſe to A. B. for ſixty years, is an excep- co 
tion to this rule; it concerns only the parties and the th. 
biſhop's ſucceſſors; and is therefore a private act. me 
Statutes alſo are either declaratory of the common mg 
law, or remedial of ſoine defects therein. Deelara- pre 


tory, where the old cuſtom of the kingdom is almoſt vid 
fallen into diſuſe, or become diſputable; in which the 


caſe the parliament has thought proper, in perpetuum miſ 
rei teſtimonium, and for avoidirg all doubts and dit. 
ficulties, to declare what the common law is and ever 
hath been, Thus the ſtatute of treaſons, 25 Edw. III. 
eap. 2. doth not make any new ſpecies of treaſons: 


enumerates thoſe ſeveral kinds of offence, which be- dy a 
fore were treaſon at the common law. Revnedial leaſe 
ſtatutes are thoſe which are made to ſupply ſuch de- WW *Þrec 
ſets, and abridge ſuch ſuperfluities, in the common Wi ſtruè 


all human laws, from change of time and circum- 
Nanees; from the miſtakes and unadviſed determina- 
tions of unlearned (or even learned) judges, or from 
any other cauſe whatſoever, And this being done, 


7 Gravin. Orig 1.5 14. 
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: either by enlarging the common law where it was 
1 too narrow and circumſcribed, or by reſtrainirg it 
0 ubere it was too lax and luxuriant, hath occaſioned 
another ſubordinate diviſion of remedial acts of par- 

liament into enlarging and reſiraining ſtatutes. To in- 


4 ſtance again in the caſe of treaſon. Clipping the 
- current coin of the kingdom was an offence not ſuf - 
ys ticiently guarded againſt by the common law: there- 
1 | fore it was thought expedient by ſtatute 5 Eliz. c. 11. 
: to make it high treaſon, which it was not at the com- 
he mon law: ſo that this was an enlarging ſtatute. At 
ot common Jaw alſo ſpiritual 2 might leaſe 
cn out their eſtates for any term of years, till prevented 
- by the ſtatute 13 Eliz. before- mentioned: this was 
m therefore a reſtraining ſtatute. _ : 

ne Secondly, the rules to be obſerved with regard to 
ale the conſtruction of ſtatutes are principally theſe which 


tollow. 

1. There are three points to be conſidered in the 
conſtruction of all remedial ſtatutes; the old law, 
the milchief, and the remedy : that is, how the com- 
mon law ſtood at the making of the act; what the 
maſchief was, for which the common law did not 


55 provide; and what 2 the parliament hath pro- 
1 vided to cure this miſchief. And it is the buſineſs of 
nch the judges ſo to conſtrue the act, as to ſuppreſs che 


miſchief and advance the remedy. Let us inſtance 
again in the ſame reſtraining ſtatute of 13 Eliz. c. 10. 
By the common law, eccleſiaſtical corporations might 
let as Jong leaſes as they thought proper: the miſ- 
chief was, that they let long and unreaſonable leaſes, 


and to the impoveriſhment of their ſucceſſors : the reme- 
\ be- dy applied by the ſtatute was by making void all 
edial leaſes by eccleſiaſtical bodies for longer terms than 
n de- WY rec lives or twenty-one years, Now in the con- 
non lH ruction of this ſtatute it is held, that leaſes, though 


tor a longer term, if made by 1 are not void 
during the biſhop's continuance in his ſee; or, if 


cum- 
nina” made by a dean and chapter, they are not void dur- 
(rom ing the continuance of the dean: for the act was 


made for the benefit and protection of the ſucceſſors, 
3 Rep. 7. Co. Litt. 11. 44. 5 Co. Litt. 45. 3 Rep. 60. 10 Rep. 58. 


88 Of the LA ws  Intxon. 


The miſchief is therefore ſufficiently ſuppreſſed by 
vacating them after the determination of the intereſt 
of the grantors ; but the leaſes, during their conti- 
nuance, being not within the miſchief, are not with- 
in the reme dy. > = Fm 

2. A ſtatute, which treats of things or perſons of 
an inferior rank, cannot by any general qucrds be ex- 
tended to thoſe of a ſuperior. So a ſtatute, treating 
of © deans, prebendaries, parſons, vicars, and o!bers 
** having ſpiritua! prom?tion,” is held not to extend to F 
biſhops, though they have ſpiritual promotion; deans 
being the higheſt perſons named, and biſhops being - 
of a ſtil] higher orders. | | 

3. Penal ſtatutes muſt be conſtrued ſtrictly. Thus 1 


— 


the ſtatute 1 Edw. VI. c. 12 having enacted that I: 
thoſe who are convicted of ſtealing Hr ſhould not 4 
have the benefit of clergy, the judges conceived that k 


this did not extend to him that ſhould ſteal but one 
borſe, and therefore procured a new act for that pur- 
pole in the following year“. And, to come nearer 
our own times, by the ſtatute 14 Geo. II. c. 6. ſtealing 
ſheep, or other cattle. was made felony without benefit 
of clergy. But theſe general words, © or other cat- 
tle,” being looked upon as much too loooſe to create 
a capital offence, the act was held to extend to no- 
thing but mere ſheep. And therefore, in the next 
ſeſſions, it was found neceſſary to make another ſta- 
tute, 15 Geo. II. c. 34. extending the former to bulls, 
cows, oxen, ſteers, bullocks, heifers, calves, and 
lambs by name. | | 
4. Statutes againſt ſrauds are to be liberally and 
beneficiatly expounded. This may ſeem a contradic- 
tion to the laſt rule; moſt ſtatutes againſt frauds be- 
ing in their conſequences penal. But this difference 
is here to be taken: where the ſtatute acts upon the 
offender, and inflicts a penalty, as the pillory or a 
fine, it is then to be taken ſtrictly: but when the ſta- 
tute acts upon the offence, by ſetting aſide the frau- 
dulent tranſaction, here it is co be conſtrued liberally. 
Upon this footing the ſtatute of 13 Eliz. c. 5. which 


#3 Rep. 46. 7 2 & 3 Edw. VI. c 33. Bac. Eiem. c. 1% 
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avoids all giſts, goods, c. made to defraud credi- 
tors and «thers, was held to extend by the general 
words to a gift made to defraud the queen of a 
forfeiture s. f | | : 


5. One part of a ſtatute muſt be conſtrued by ano- 


ther, that the whole may (if poſſible) ſtand: w# res 
magis valeat, quam pereat, As if land be veſted in 
the king and his heirs by ad of parliament, ſaving 


the right of A; and A has at that time a leaſe of it 


for three years: here A ſhall hold it for his term of 
three years, and aſterwards it ſhall go to the king. 


For this interpretation ſurniſnes matter ſor every 
clanſe of the ſtatute to work and operate upon. But 


6. A Saving; totally repugnant to the body of the 
act, is void. If therefore an act of parliament veſts 
land in the king and his heirs, ſaving the right of 
all perſons whatſoever ; or veſts the land of & in the 
king, ſaving the right of A: in either of theſe caſes 
the ſaving is totally repugnant to the body of the 
ſlatute, and (if good) would render the ſtatute of no 
effect or operation; and therefore the ſaving is void, 
and the land veſts abſolutely in the king. 

7. Where the common law and a ſtatute differ, 
the common law gives place to the ſtatute ; and an 
old ſtatute gives place to a new one. And this upon 
a general principle of univerſal law, that, Jeges fof* 
ſeriaes prio, es con/rarias abregant.” | conſonant to 
wLich it was laid down by a law of the twelve tables 
at Rome, that, „ guod populus prflremum juſſit, id fus 
«© ratum oP But this is to be underſtood, only 
when the latter ſtatute is couched in negative terms; 


or where its matter is ſo clearly repugnant, that it 


neceſſarily implies a negative. As it a former act 
ſays, that a juror upon ſuch a trial ſhall have 


twenty pounds a year; and a new ſtatute afrery 


wards enaQs that he ſhall have twenty marks: here 
the latter ſtatute, though it does not expreſs, yet 


neceflarily implies a negative, and virtually repeals 
the former. For if twenty marks be made qua- 


lification ſufficient, the former ſtatute which re- 


quires twenty pounds is at an ende. But it both 


* . 
3 Rep. 82. © enk. Cent. 2, . 
v 4 Rep. 47. J | 7 90 | 
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. If a ſtatute, that repeals another, is itſelf re- 


repealed by a ſtatute 1 and 2 Philip and Mary; and 
this latter ſtatute was afterwards. repeated by an ad 


| abſolute authority: ir acknowledges no ſuperior 


you repeal the law itſelf, ſays he, you at the ſam? 
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acts be merely affirmative, and the ſubſtance ſuch 
that both may ſtand together, here the latter does 
not repeal the former, but they ſhall both have a 
concurrent efficacy. If by a former law an offence 
be indictable at the quarter - ſeſſions, and a latter law 
makes the ſame offence indictable at the aſſiſes; here 
the juriſdiction of the ſeſſions is not taken away, but 
both have a concurrant juriſdiction, and the offend- 
er may be proſecuted at either: unleſs the new fla- 
tute ſubjoins expreſs negative words, as, that the 
offence ſhall be indictable at the aſſiſes, and not elfe- 


aubere *. 


pealed afterwards, the firſt ſtatute is hereby revived, 
without any formal words for that purpoſes. Se 
when the ſtatutes of 26 and 35 Hen. VIIl, declaring 
the king to be the ſupreme head of the church, were 


of 1 Eliz. there needed not any exprefs words of re- 
vival in queen Elizabeth's ſtatute, but theſe acts of 
king Henry were impliedly and virtually revived “ 
9. Acts of parliament derogatory from the 8 
of ſubſequent parliaments bind not. So the ſtatute 
11 Hen. VII. c. 1. which directs, that no perſon. 
for aſſiſting a king de facto ſhall be attainted of trea- 
ſon by act of parliament or otherwiſe, is held to be 
good only as to common proſecutions for high trea- 
ſon ; but will not reſtrain or clog any 1 
attainder 3, Becauſe the legiſlature, being in truth 
the ſovereign power, is always of equal, always of 


upon earth, which the prior legiſlature muſt have 
been, if its ordinances could bind a fubſequent 
parliament. And upon the ſame principle Cicero, 
in his letter to Atticus, treats with a proper con- 
tempt theſe retraining clauſes, whieh endeavour to 
tie up the hands of ſucceeding legiſlatures. 4 When 


1 11 Rep. 63. .3 4 Inft. 43. 
2 4 Inſt. 325. | 


* EN GIAN A. 91 


kime repeal the prohibitory clauſe, which guards 
'* againſt ſuch repeal “. 4 * 

10. Laſtly acts of parliament that are impoſſible to 
he performed are of no validity: and if there ariſe 


out of them collaterally any abſurd conſequences, 
manifeſtly contradictory to common reaſon, they are, 
with regard to thoſe collateral conſequences, vows 


1 lay down the rule with theſe reſtrictions ; thovgh. 


] know it is generally laid down more largely, that 


acts of parliament contrary to reaſon are void. But 
if the parliament will poſitively enact a thing to be 
done which is unreaſonable, I know of no power in 


the ordinary forms of the conſtitution, that is veſted 
with authority to control it: and examples uſually 
alleged in ſupport of this ſenſe of the rule do none of 


them prove, that, where the main object of a ſtatute 
is unreaſonable, the judges are at liberty to reject 


it; for that were to fet the judicial power above that 


of the legiſlature, which would be ſubverfive of all 


government. But where ſome collateral matter arifes 
out of the general words, and happens to be un- 


reaſonable ; there the judges are in decency to con- 


clude that this conſequence was not foreſeen by the 
parliament, and therefore they are at liberty to ex- 
pound the ſtatute by equity, and only und hee diſ- 
regard it. Thus if an act of parliament gives a 
power to try all cauſes, that arife within his manor 
of Dale; yet, if a cauſe ſhall ariſe in which he bim- 
ſelf is party, the act is conſtrued not to extend to 
that, becauſe it is unreaſonable that any man ſhould | 
determine his own quarrel5. But, if we could con- 
ceive it poſſible for the parliament to enact, that 
he ſhould try as well his own cauſes as thoſe of other 
perſons, there is no court that has power to defeat 
the intent of the legiſlature, when couched in ſuch 
evident and expreſs words, as leave no doubt whe- 
ther it was the intent of the legiſlature or no. 

Theſe are the ſeveral grounds of the laws of Eng- 
land: over and above which, equity is alſo frequently 


* Cum lex abregatur, illud ifgſum J. 3 ep. 23. 
ef regatur, quo nin abregari epertear, 5 8 Rep. 118, 
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called in to aſſiſt, to moderate and, to explain them. 
What equity is, and how impoſſible in its very eſſenee 
to be reduced to ſtated rules, hath been ſhewn in 
the preceding ſection. I ſhall therefore only add 
that (beſides the liberality of ſentiment with which 
our common law judges interpret acts of parliament, C 
and ſuch rules of the unwritten law as are not of a 
poſiti ve kind) there are alſo peculiar courts of equity 


eſtabliſhed for the benefit of the ſubject; to detect Wo 
latent frauds and concea}ments, which the proceſs 4 
of the courts of law is not adapted to reach; to en- n 
force the execution of ſuch matters of truſt and con- CC 
fidence, as are binding in conſcience, though not cog- ar 
nizable in a court of law; to deliver from ſuch dan- te 
gers as are owing to misfortune or overſight z and to al 
give a more ſpecific relief, and more adapted to the pa 
circumſtances of the caſe, than can always be ob- an 
tained by the generality of the rules of the poſitive. be 
or common law. This is the buſineſs of our courts th 
of equity, which however are only converſant in pe 
matters of property. For the freedom of our conſti- Do 
; tution will not permit, that in criminal caſes a power C01 
ſhould be lodged in any judge, to conftrue the law ral 
otherwiſe than according to the letter. This caution, in 
vrhile it admirably protects the public liberty, can of 
never bear hard npoa individuals. A man cannot ent 
ſuffer more puniſhment than the law aſſigns, but he tho 
may ſuffer leſs. The laws cannot be ſtrained by pag 
partiality to inflict a penalty beyond what the letter "a 
ar 


will warrant ; but, in caſes where the letter induces 
any apparent hardſhip, the crown haz the power to 
pardon. | 
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S'ECTION TME FOURTH, 


OF THE COUNTRIES SUBJECT TO 
THE LAWS OF ENGLAND. 


Th E kingdom 'of England, over which our mu- 


nicipal laws have juriſdiction, includes not, by the 
common Jaw, either Wales, Scotland, or Ireland, or 
any other port of the king's dominions, except the 
territory o | 

and local cuſtoms of this territory do now obtain, in 
part or in all, with more or leſs reſtrictions, in theſe 


and many other adjacent countries; of which it will 


be proper frlt to take a review, beſore we conſider 
the kingdom of England itſelf, the original and pro- 
per ſubject of theſe laws. : 
Wales had continued indepondent of England, un- 
conquered and uncultivated, in the primitive paſto- 
ral ſtate which Caeſar and Facitus aſcribe to Britain 


in general, for many centuries; even fron the time 


of the hoſtile invaſions of the Saxons, when the anti- 
ent and chriſtian inhabitants of the iſland retired to 


thoſe natural intrenchments, for protection from their 


-pagan-viſitants. But when theſe invaders themſelves 
were converted to chriſtianity, and ſettled into regu- 
lar and potent governments, this retreat of the anti- 
.ent.Britons grew every day narrower,; they were 
over-run by little and little, gradually driven from 


one faſtneſs to another, and by repeated loſſes abridg- 


ed of their wild independence. Very early in our 
hiſtory we find their princes doing homage to the 


crown of England; till at length in the reign of Ed= 


ward I. who may juſtly be ſtiled the conqueror of 
Wales, the line of their ancient princes was aboliſhed, 
and the king of England's eldeſt ſon became, as a 
matter of courſe, their titular prince; the terri 

of Wales being then entirely re-annexed (by a kin 
of feodal reſumption) to the dominion of the crown 


England only. And yet the civil laws 
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of England * ; or as the ſtatute of Rhudhlan * ex. 
preſſes it, terra Walliae cum incolis ſuis, prius regi 
% jure ferdali ſubjefta, (of which homage was the 
4 ſign) jam in proprietatis dominium totaliter et cum 
« integritate converſa eſt, et coronae regni Angliae tan- 
6% quam pars corporis ejuſdem anuexa et unita,” By 
the ſtatute alſo of Wales 3 very material alteration; 
were made in divers parts of their laws, ſo as to re- 
duce them nearer to the Engliſh ſtandard, eſpecially 
in the forms of their judicial proceedings: but they 
ſtil] retained very much of their original polity ; par- 
ticularly their rule of inheritance, viz. that their 
lands were divided equally among all the iſſue male, 
and did not deſcend to the eldeſt fon alone. By other 
ſubſequent ſtatutes, their provincial immunities were 
ſtill farther abridged ; but the finifhing ſtroke to 
their independency was given by the ſtatute 27 Hen. 
VIII. c. 26, which at the ſame time gave the utmoſt 
advancement to their civil proſperity, by admitting 
them to a thorough communication of laws with the 
ſubjects of England. Thus were this brave people 
radually-conquered into the enjoyment of true li- 
erty ; being inſenſibly put upon the ſame footing, 
and made fellow citizens with their conquerors. A 
gas method of triumph, which the republic of 
ome practiſed with great ſucceſs ; till ſhe reduced 
all Italy to her obedience, by admitting the van- 
quiſhed Rates to partake of the Roman privileges. 
It is enacted by this ſtatute 27 Hen. VIII, 1. That 
the dominion of Wales ſhall be for ever united to 
the kingdom of England. 2. That all Welſhmen 
born ſhall hare the ſame liherties as other the king's 
ſubjects. 3. That lands in Wales ſhall be inheritable 
according to the Engliſh tenures and rules of deſcent. 
4. That the laws of England and no other ſhall be uſed 
in Wales: beſides many other regulations of the policeoſ 
this prineipality. And the ſtatute 34 and 35 Hen. VII. 
c. 26. confirms the ſame, adds farther regulations, 
divides it into twelve ſhires, and, in ſhort, reduces 
it into the fame order in which it ſtands at this day: 
differing from che kingdom of England in only 3 
. 7 Vaugh. 400. 210 Edw. I, 3 12 Bw. |. 
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duces 
day: 
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though far from an identity, in their laws. 
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few particulars, and thoſe too of t he nature of pri- 
vileges, (ſuch as having courts within itſelf, inde- 
pendent of the proceſs of Weſtminſter-hall) and ſome 
other immaterial peculiarities, hardly more than are 
to be found in many counties of England itſelf. 

The kingdom of Scotland, notwithſtanding the uni- 


on of the crowns on the acceſſion of their king James 


Vl to that of England, continued an entirely ſeparate 
and diſtinft kingdom for above a century more, 
though an union had been long projected; which 
was judged to be the more eaſy to be done, as both 
kingdoms were antiently under the ſame govern= 
ment, and ſtill retained a very great r in 
y an 
act of parliament 1 Jac. 1, c. 1. it is declared, that 
theſe two mighty, famous, and antient kingdoms 
were formerly one. And fir Edward Coke obſerves *, 
how marvellous a conformity there was, not only in 
the religion and language of the two nations, but 


alſo in their antient laws, the deſcent of the crown, 


their parliaments, their titles of nobility, their 
offxers of ſtate and of juſtice, their writs, their 
euſtoms, and even the language of their laws. 
Upon which account he ſuppoſes the common law 
ot each to have been originally the ſame ; eſpecially 
as their moſt antient and authentic book, called 
regiam majeſiatem, and containing the rules of their 
antient common law, is extremely ſimilar to that of 
Glanvil, which contains the principles of ours, as it 
ſtood in the reign of Henry II. And the many di- 
verſities, ſubſiſting between the two laws at prefent, 
may be well enough accounted for, from a diverſity 
vt practice in two large and uncommunicating gurit- 
ditions, and from the acts of two diſtin and inde- 
pendent parliaments, which have in many points 
altered and abrogated the old common law of both 
kingdoms, | | 
However, ſir Edward Coke, and the politicians 
of that time, conceived great difticulties in carrying 
on the projected union: but theſe were at length 
overcome, and the great work was happily effected 
| 2 4 4 Inſt. 346. 4 
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in 1707, Anne; when twenty-five articles of union 
were agreed to by the parliaments of both nations : 
the purport of the moſt conſiderable being as fol- 
lows : | 

t. That on the firſt of May 170%, and for ever 
after, the kingdoms of England and Scotland ſhall 
be united into one kingdom, by the name of Great 


1 


Britain. | 
2. The ſucceſſion to the monarchy of Great Bri- ] 
tain ſhall be the ſame as was before ſettled with re- t 
gard to that of England. 0 
3. The united kingdom ſhall be repreſented by one 
parliament. 5 — PD 
4. There ſhall be a communication of all rights hy 
and privileges between the ſubjects of both king- 7 
doms, except where it is otherwiſe agreed. | 
9. When England raiſes 2, ooo, ooo. by a land ol 
tax, Scotland ſhall raiſe 48,000 /. le 
16, 17. The ſtandar f the coin, of weights, th 
and meaſures, ſhall be reduced to thoſe of England, th 
throughout the united kingdoms. | in, 
18. The laws relating to trade, cuſtoms, and the th 
exciſe ſhall be the ſame in Scotland as in England, im 
But ail the other laws of Scotland ſhail remain in 7 
force; though alterable by the parliament of Great eve 
Britain. Yet with this caution : that laws relating « 
to public policy are alterable at the diſcretion of the whi 
parliament ; laws relating to private right are not we 
to be altered but for the evident utility of the people 15 K 
ef Scotland. | 7 | | wor 
22 Sixteen peers are to be choſen to repreſent en; 
the peerage of Scotland in parliament, and forty- Witl 
five members to fit in the houſe of commons. 3 
23. The ſixteen peers of Scotland ſhall have all abſur 
privileges of parliament; and all peers of Scotland be, t 
mall be peers of Great Britain, and rank next after "en 
thoſe of the ſame degree at the time of the union, fon! 
and ſhall have all privileges of peers except ſitting in lach 
the houſe of lords and voting on the trial of a peer. certai 
Theſe are the principal of the twenty-five articles 3 
of union, which are ratified and confirmed by ſta- Kr 
tute 5 Ann. c. 8. in which ſtatute there are alſo two ies 


n whi 


acts of pariiament recited; the one of Scotland, 8 
91 


* 1 
A 
0 
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whereby the church of Scotland and alſo the four 
univerſities of that kingdom, are eſtabliſhed for ever, 
and all ſucceeding ſovereigns are to take an oath in- 
violably to maintain the ſame ; the other of England, 

- 5 Ann. c. 6. whereby the acts of uniformity of 13 

| Lliz. and 13 Car: II. (except as the ſame had been 
altered by parliament at that time) and all other acts 
then in force for the preſervation of the church of 


G England, are declared perpetual ; and it is ſtipulated, 
= that every ſubſequent king and queen ſhall take an 
Ss oath inviolably to maintain the ſame within England, 
e Ireland, Wales, and the town of Berwick upon 
Tweed. And it is enacted, that theſe two acts“ ſhall 
ts « for ever be obſerved as fundamental and eſſential 
g conditions of the union.“ | | 
Upon theſe articles and act of union, it is to be 
1d obſerved, 1. That the two kingdoms are now ſo in- 


ſeparably united, that un can ever diſunite 
them again; except the ual conſent of both, or 
the ſucceſsful reſiſtance of either, upon apprehend- 
ing an infringement of thoſe points which, when 


the they were ſeparate and independent nations, it was 
ad. mutually ſtipulated ſhould be © fundamental and eſ-— 
_ * ſential conditions of the union *.” 2. That what- 
eat ever elſe may be deemed “ fundamental and eſſænti- 
ing 4 It may juſtly be doubted. reignty, and particularly that 
the whether even ſuch an infringe- of legiilation, muſt of neceſſity 
Bot ment (thougha maniſeſt breach reſide. (See Warburton's alli- 


e good faith, unleſs done upon ance, 195). But the wanton or 
the moſt preſſing G ivprudent exertion of this right 
vould of itſelf diffolve the uni- would probably raiſe a very a- 
«1: for the bare idea of a ſtate, larming ſerment in the minds 
without a power ſomewhere of individuals; and therefore 
viited to alter every part of its it is hinted above that ſuch an 
laws, is the height of political attempt mightendanger (though 


ple 


ſent 
| 5.5 by 


a all abſurdity. Thetruth tzems to by-no means deſtry) the union. 
land be, that in ſuch an inc:rfporete To illuſtrate this matter a 
ifier 1 (which is well ditinguiſh- little fart her; an act of parlia- 
nion, ed by a very learned prelate ment to repeal or alter the act 


from a feedereate alliance, where of uniformity in Englund, or 


18 1B luch an infringement would to eſtabliſh epiſcopacy in S ot- 

Cr. certainly reſcind the compact) land, would doubtlefs in point 

ticles ine two contracting ſtates are of. authority be ſufficiently va- 
ſta- totally atinihilated, without any lid and bin ing; and, notwith- 

; power of a revival; and a third ſtanding ſuch au act, the union 

z two arites from their conjunction, would continue unbroken. Nay, 

land, 'n Which ali the rights of ſove- each of theſe meafures might 


\' or. 5 L. 
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al conditions,” the preſervation of the two church- 


es, of England and Scotland, in the ſame ſtate that 
they were in at the time of the union, and the main- 
tenance of the acts of uniformity which eſtabliſh our 
common prayer, are expreſsly declared ſo to be. 
That therefore any alteration in the conſtitution 
of either of thoſe churches, or in the liturgy of the 
church of England, (unleſs with the conſent of the 
reſpective churches, colleQively or repreſentatively 
given) would be an infringement of theſe ** funda- 
«© mental and eſſential conditions,” and greatly en- 


danger the union. 4. That the municipal laws of 


Scotland are ordained to be {till obſerved in that part 
of the iſland, unleſs altered by parhament ; and, as 
the parliamęat has not yet thought proper, except 
in a few inſtances, to alter them, they ſtill (with re- 
gard to the particulars unaltered) continue in full 
orce, Vherefore the icipal or common laws 
of England are, generallſFpeaking, of no force or 
validity in Scotland; and of conſequence, in the en- 
ſuing commentaries, we ſhall have very little occaſi- 
on to mention, any farther than ſometimes by way 
of illuſtration, the municipal laws of that part of the 
united kingdoms. | 

The town of Berwick upon Tweed was originally 
part of the kingdom of Scotland ; and, as ſuch, was 
for a time reduced by king Edward I. into the poſ- 
ſeſſion of the crown of England: and, during ſuch 
its ſubjection, it received from that prince a charter, 
which, (after its ſubſequent ceſſion by Edward Balli- 
ol, to be for ever united to the crown and realm of 
England) was confirmed by king Edward IIL with 
ſome additions ; particularly that it ſhould be govern- 
ed by the laws and uſages which it enjoyed during 
the time of king Alexander, that is, betore irs reduc- 


be ſafely and benourably pur- dividuals—So ſacred indeed are 


ſued, if reſpeQively agreeable 
to the ſentiments of the Engliſh 
church, or tbe kirk in Scotland. 
But it ſhould ſeera neither pru- 
dent, nor perhaps conſiſtent 
with good faith, to venture 
upon either of thoſe ſteps, by a 
ſpontaneous exertion of the in- 
herent powers of parliament, 


tlement. 
or at the inſtance of mere in- 


the laws abovementioned (for 
protecting each church and the 
Engliſh liturgy) eſteemed, that 
in the regency acts both of 1751 
and 1765; the regents are Cc:- 
preſsly diſabled ſrom aſſenting 
to the repeal or alteration of 
either theſe, or the act of h 


9. 4- the Laws of EX LAND. 9, 
tion by Edward I. Its conſtitution was new-model- 
led, and put upon an Engliſh footing by a charter of 
king James I: and all its liberties, franchiſes and 
cuſtoms, were confirmed in parliament by the ſta- 
tutes 22 Edw. IV. c. 8. and 2 Jac. I. c. 28. Though 
therefore it hath ſome local peculiarities, derived 
from the antient laws of Scotland, yet it is clearly 
part of the realm of —_— being repreſented b 

burgeſſes in the houſe of commons, and bound by all 
acts of the Britiſh parliament, whether ſpecially named 
or otherwiſe. And therefore it was (perhaps ſuper- 
* fluouſly) declared by ſtatute 20 Geo. II. c. 42. that, 
t where England only is mentioned in any act of parli- 
ament, the ſame notwithſtanding hath been and ſhatl 


5 be deemed to comprehend the dominion of Wales and 
a town of Berwick upon Tweed. And though certain 
I of the king's writs or proceſſes of the courts of Weſt- 
0 minſter do not uſually run 4 Berwick, any more 
5 than the principality of Wales, yet it hath been ſo- 
5 lemnly adjudged © that all prerogative writs ( as thoſe 
6. of mandamus, prohibition, habens corpus, certiorari, We.) 
ay may ifſue to Berwick as well as to every other of the 
"4 lominions of the crown of England, and that indict- 
nents and other local matters ariſing in the town of 
ally zerwiek may be tried by a jury of the county of 
09 orthumberland. 
,of- As to Ireland, that is ſtill a diſtinct kingdom; 
ae hough a dependent ſubordinate kingdom. It was 
5 dnly entitled the dominion or lordſhip of Ireland ?, 
alli- nd the king's ſtile was no other than dominus Hiber- 
if ae, lord of Ireland, till the thirty-third year of 
re ing Henry VIII. when he atlumed the title of king, 
ee hich is recognized by act of parliament 35 Hen. VIII. 
King 3. But, as Scotland and 5 are now one 
de d the ſame kingdom, and yet differ in their muni- 
4 _ ral laws ; ſo England and reland are, on the other 
d (for ind, diſtinò kingdoms, and yet in general agree in 
ad the cir laws. The inhabitants of Ireland, are, for the 
1, that oft part, deſcended ſrom the Engliſh, who planted 
f 1758 as a kind of colony, after the conqueſt of it by 
enting Hale Hiſt. C. L. 183. 1 292. Stat. 11. Geo. I. c. 4. 
jon 0 382. 462. 2 Show. 365. 4 Burr. 633. 


Cyo. Jac. 543. 2 Roll. 1 7 tat. Illes n ac. 1 Hep, III. 
5 | 
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king Henry II. and the laws of England were then 
received and ſworn to by the Iriſh nation, aſſembled 
at the council of Liſmore s. And as Ireland, thus [ 
conquered, planted, and governed, ſtill continues in t 
a ſtate of dependence, it muſt neceſſarily conform pw” 
to, and be obliged by, ſuch laws as the ſuperior Rate a 
thinks proper to preſcribe. | t 


At the time of this conqueſt the Iriſh were govern- u 
ed by what they call the Brehon law, ſo ſtiled from g 
the Iriſh name of judges, who were denominated 08 
Brehons ?. But king John in the twelfth year of his al 
reign: went into Ireland and carried over with him 0 


many able ſages of the law; and, there by his letters 
patent, in right of the dominion of conqueſt, is ſaid 
to have ordained and eſtabliſhed that Ireland ſhould 
be governed by the laws of England“: which letters 
patent fir Edward Coke * apprehends to have been 
there confirmed in parliament. But to this ordinance 
many of the Iriſh werdiiverſs to conform, and ſtill 
ſtuck to their Brehon law; ſo that both Henry III.“ 
and Edward 1.3 were obliged to renew the injuncti- 
on ; and at length in a parliament holden at Kilken- 
ny, 40 Edw. 11 under Lionel Duke of Clarence, the 
then lieutenant of Ireland, the Brehon law was for- 
mally aboliſhed, it being unanimouſly declared to be 
indeed no law, but a lewd cuſtom crept in of later 
times. And yet, even in the reign of queen Eliza- 
| beth, the wild natives ſtill kept and preſerved their 
Brehon law; which is deſcribed “ to have been * a 
„ rule of right unwritten, but delivered by tradition 
rom one to another, in which oftentimes there 
„appeared great ſhew of equity in determining the 
right between party and party, but in many things 
*© repugnant quite both to God's laws and man's.” 
The latter part of this character is alone aſcribed to it 
by the laws before cited of Edward I. and his grandſon. 


® Pryn. on 4 Inſt. 249. 3 4. R. g.—pro es quid ig" 
| aint. 358. Edm. Spenſer's quibus utuntur Frais Des dei 
ſtate of Ireland p. 1513. edit. 74bi/er exiſtunt, et omni juri dif- 
Hughes. | Fe nant, ades guod lege. cenſert 571 

® Vaugh. 294. 2 Pryn. Rec. debeant h, et confil, 19 r. 
85. 7. Rep. 23. ſatis videtur expedient, eiſdem i. 

1 1 Inſt. 141, tendas conce lere l:iges Anghcant' 
2 A. R. 30. 1 Rym. Ferd. 3 Pryn. Rec. 1218. 
114. | 4 Edm. Spenſer. 161d. 
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But as Ireland was a diſtinct dominion, and had 
parliaments of its own, it is to be obſerved, that 
though the immemorial cuſtoms, or common Jaw, 


of England were made the rule of juſtice in Ireland 


allo, yet no acts of the Englith parliament, ſince the 
twelſth of king John, extended into that kingdom; 
unleſs it were ſpeaally named, or included under 
general words, ſuch as, “ within any of the king's 
„ dominions.” And this is particularly expreſſed, 
and the reaſon given in the year books: “a tax 
„granted by the parliament of England ſhall not 
bind thoſe of Ireland, becauſe they are not ſum- 
« moned to our parliament ;” and again, “Ireland 
+ hath a parliament of its own, and maketh and 
«© altereth laws; and our ſtatutes do not bind them, 
« becauſe they do not ſend knights to our parha- 


ment: but their perſons are the king's ſubjects, 


« like as the inhabitants of Calais, Gaſcoigny, and 


Guienne, while they continued under the king's 


« ſubjeion.” The general run of laws, enacted by 
the ſuperior ſtate, are ſuppoſed to be calculated for 
its own internal government, and do not extend to 


its diſtant dependent countries; which, bearing no 


part in the legiſlature, are not therefore in its ordi- 
nary and daily contemplation. But, when the ſo- 
vereign legiſlative power ſees it neceſſary to extend 
its care to any of its ſubordinate dominions, and 
mentions them expreſsly by name or includes them 
under general words, there can be no doubt but 
then they a bound by its laws 6. 

The original method of paſling ſtatutes in Ireland 
was nearly the ſame as in England, the chief gover- 
nor holding parliaments at his pleaſure, which enact- 
ed ſuch laws as they thought proper 7. But an ill 
ule being made of this liberty, particularly. by lord 
Gormanſtown, deputy- lieutenant in the reign of Ed- 
ward IV 8, a ſet of ſtatutes were there enacted in the 
10 Hen. VII. (Sir Edward Poynings being then lord 
deputy, whence they are called Poynings' laws) one 
ot which ?, in order to reſtrain the power as well of 


520 Hen. VI. 8.2 Ric. III. 12. c. 8. 70 
* Yearbook 1 Hen. VII. 3. id. 10 Hen, VII. c. 23. 
7 Rep. 22. Calvin's caſe. 9 Cap. 4. expounded by 3 & 
' Iriſh Stat, x4 Eliz. ſt. 3. 4 Ph. & M. c. 4. 3+ 4% 
E 3 
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the deputy as the Iriſh parliament, provides, 1. That, 
before any parliament be ſummoned or holden, the 
chief governor and council of Ireland {hall certify to 
the king under the great ſeal of Ireland the conſide - 
rations and cauſes thereof, and the articles of the 
acts propoſed to be paſſed therein. 2. That aſter the 
king, in his council of Englan@ ſhall have conſider- 
ed, approved, or altered the ſaid acts or any of them, 4 
and certified them back under the great ſeal of En- ] 
gland, and ſhall have given licence to ſummon and 8 
hold a parliament, then the ſame ſhall be ſummoned q 


and held; and therein the ſaid aQs ſo certified, and L 
no other, ſhall be propoſed, received, or rejected“. * 
But as this precluded any law from being propoſed, 5 


but ſuch as were pre · conceived before the parliament 
was in being, which occaſioned many inconveniences | 
and made frequent diflolutions neceſſary, it was pro- 
vided by the ſtatute of Philip and Mary before · cited, 
that any new propoſitions. might be certified to En- 
gland in the uſual forms, even after the ſummons 
and during the ſeſſion of parliament. By this means 
however there was nothing left to the parliament in 
Ireland, but a bare negative or power of rejecting, 
not of propoſing or altering, any law. But the uſage 
now is, that bills are often framed in either houſe, 
under the denomination of © heads for a bill or bills: 
and in that ſhape they are offered to the conſidera- 
tion of the lord lieutenant and privy council: who, 
upon ſuch parliamentary intimation, or otherwiſe 
upon the application of private perſons, receive aud 
_ tranſmit ſuch heads, or reje& them without any tranl- 
miſlion to England, And with regard to Poynings 
law in particalar, it cannot be repealed or ſuſpend- 
ed, unleſs the bill for that purpoſe, before it be cer- 
tified to England, be approved by both the houſes *. 
But the Iriſh nation, being excluded from the bene- 
fit of the Eagliſh ſtatutes, were deprived of many 
good and profi: able laws, made for the u. g. . 
of the common law: and the meaſure of juſtice in 
both kingdoms becoming thence no longer uniform, 
it was Eos enacted by another of Poynings 
laws *, that all acts cf parliament, before made in 


lat. 333. 2 cap. 22. 
{ Iriſh Stat. 11 Ellz. ſt. 3 c. 38. 
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England, ſhould be of force within the realm of Ire- 
land3. But, by the ſame rule, that no laws made in 
England, between king John's time and Poynings' 
law, were then binding in Ireland, it follows that no 


acts of the Engliſh parliament made ſince the 10 


Hen. VII. do now bind the people of Ireland, unleſs 


ſpecially named or included under general words“. 
And on the other hand ic is equally clear, that where 
Ireland is particularly named, or is included under 


general words, they are bound by ſuch acts of parli- 
ament. For this follows from the very nature and 
conſtitution of a dependent ſtate: dependance being 
very little elſe, but an obligation to conform to the 
will or law of that ſuperior perſon or ſtate, upon 
which the inferior depends. I he original and true 
ground of this ſuperiority, in the preſent caſe, is 
what we uſually call, though ſomewhat improperly, 
the right of conquelt : a right allowed by the law of 
nations, if not by that of nature; but which in rea- 
ſon and civil polity can mean nothing more, than 
that, in order to put an end to hoſtilities, a compact 
is either expreſsly or tacitly made between the con- 
queror and the conquered, that if they will acknow- 

lege the victor for their maſter, he will treat them 

for the future as ſubjects, and not as enemies 5, | 

But this ſtate of dependence being almoſt forgot- 
ten, and ready to be diſputed by the Iriſh nation, it 


became neceſſary ſome years ago to declare how that 


matter really ſtood : and therefore by ſtatute 6 Geo, 
I. c. 5. it is declared, that the kingdom of Ireland 
ovght to be ſubordinate to, and dependent upon, 
the imperial crown of Great Britain, as being inſe- 
parably united thereto; and that the king's majeſty, 
with the conſent of the lords and commons of Great 
Britain in parliament, hath power to make laws to 
bind the people of Ireland. | 

Thus we ſee how extenſively the laws of Ireland 
communicate with thoſe of England: and indeed 
ſuch communication is highly neceſſary, as the ulti- 
mate reſort from the courts of juſtice in Ireland is, 
as in Wales, to thoſe in England; a writ of error (in 
the uature of an appeal) lying from the king's bench 


4 4 Inft, 351, 3% Puff. L of N. viii. 6. 24. 
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in Ireland to the king's bench in Englands, as the 
appeal from the chancery in Ireland lies immediately 
to the houſe of lords here: it being expreſsly declar- 
ed, by the ſame ſtatute 6 Geo. I. c. 5. that the peers 
of Ireland have no juriſdiction to affirm or reverſe any 
judgments or decrees whatſoever. The propriety, 
and even neceſlity, in all inferior dominions, of this 
conſtitution, ** that, though juſtice be in general ad- 
*« miniſtered by courts of their own, yet that the ap- 
s peal in the laſt reſort ought to be to the courts of 


the ſuperior ſtate, is founded upon theſe two rea- 


ſons. 1. Becauſe otherwiſe the law, appointed or 
permitted to ſuch inferior dominion, might be inſen- 
ſibly changed within itſelf, without the aſſent of the 
ſaperior. 2. Becauſe otherwiſe judgments might be 
given to the diſadvantage or diminution of the ſupe- 
riority ; or to make the dependence to be only of the 
perſon of the king, and not of the crown of England”. (A) 


This was law in the time %% of courtr, c. bank le rey. 
of Hen. VIII; as appears by the 7 Vaugh. 402. 
ancient book, entituled, drver- | | 


(A) Thus ſtood the matter till the 22d year of king Geo. III. 
The ſaid ſtatute of 6 Geo. I. c. 5. runs more at length thus: 
* Whereas the houſe of lords of Ireland have of late, againſt law, 
* aſſumed to themſelves a power and juriſdiction to examine, 
correct, and amend the judgments and decrees of the courts 
of juſtice in the kingdom of Ireland: therefore, for the bet- 
« ter ſecuring of the dependency of Ireland, upon the crown of 
«© Great Britain, be it declared, that the ſaid kingdom of Ire- 
« land hath been, is, and ofright onght to be, ſubordinate unto 
« and dependent upon the imperial crown of Great Britain, as 
being inſeparably united and annexed thereunto; and that 
„ the king's majeſty, by and with the advice and conſent of 
the lords ſpiritual and temporal and commons of Great Bri- 
* tain in parliament aſſembled, had, hath, and of right ought 
„to have, ſull power and authority to make laws and ſtatutes 
« of ſufficient force and validity, to bind the kingdom and peo- 
ple of Ireland And be it further declared and enacted, that 
* the houſe of Lords of Ircland have not, nor of right ought to 
« have, any juriſdiction, to judge of, affirm, or reverſe any 
judgment, ſentence, or decree, given or made in any court 
« within the ſaid kingdom; and that all proceedings before the 
« ſaid houſe of lords, upon any ſuch judgment, ſentence, or de. 
« cree are, and are hereby declared to be, utterly null and veid 
to all intents and purpoſes whatſoever.” | 
But by 22 Geo. III. c. 63. the ſaid ſtatute of 6 Geo. I. is re- 
pealed, in the words followint; - Whereas an act was paſſed 
' 


Ly 
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With regard to che other adjacent iſlands which 


are ſubje& to the crown of Great Britain, ſome of 


4e 


in the ſixth year of the reign of his late majeſty king Geo. I. 
intituled, © An act for the better ſecuring the dependency of 
the kingdom of Ireland upon the crown of Great Britain, 

may it pleaſe your moſt excellent majeſty that it may be 


enacted, and be it enacted by the king's moſt excellent ma- 


jeſty, by and with the advice and conſent of the lords ſpiritu- 
al and temporal and commons in this preſent parliament aſ- 
ſembled, and by the authority of the ſame, that from and-af- | 
ter the paſſing of this act, the abovementioned act, and the 


„ ſeveral matters and things therein contained, ſhall be, and 


, 


is, and are hereby repealed,” 


La by 23 Geo. III. c. 28. it is ſtill further enacted in the 
fo 


[a 
10 
«c 


10 


wing words: © Whereas, by an act of the laſt ſeſſion of this 
preſent parliament (intituled, An act to repeal an act made in 
the ſixth year of the reign of his late majeſty king George I. 
intituled, An act for the better ſecuring the depeadency of 
the kingdom of Ireland upon the crown of Great Britain) it 
was enacted, that the ſaid laſt mentioned act, and all matters 
and things therein contained, ſhould be repealed; and whereas 
doubts have ariſen whether the praviſions of the ſaid act are 
ſufficient to ſecure to the people of Ireland the rights claimed 
by them to be bound ouly bh laws enacted by his majeſty 
and the parliament of that kingdom, in all caſes whatever, 
and to have all actions and ſuits at law or in equity, which 
may be initituted in that kingdom, decided in his majeſty's 
courts therein finally, and without appeal from thence : there- 
fore, for removing all doubts reſpecting the ſame, may it 
pleaſe your majeſty, that it may be . and enacted; 
and be it declared and enacted by the king's moſt excellent 
majeſty, by and with the advice and conſent of the lords ſpi- 
ritual and temporal and commons in this preſent parliament 
aſſembled, and by the authority of the ſame, That the ſaid 
right claimed by the people of Ireland, to be bound only by 
laws enacted by bis majeſty and the parliament of that king- 
dom, in all cates whatever, and to Te all actions and ſuits 
at law or in equity, which may be inſtituted in that kingdom, 
decided in his . & courts therein finally, and without 
appeal from thence, ſhall be, and it is hereby declared to be 
eſtabliſhed, and aſcertained for ever, and ſhall, at no time 
hereafter, be queſtioned or queſtionable.” gect. 2. * And 
be it further enacted by the authority aforeſaid, that no writ 
of error or appeal ſhall be received or adjudged, or any other 
D ee e had by or in any of his 2 51k courts in this 
kingdom, in any action or ſuit at law or in equity inſtituted 
in any of his majeſty's courts in the kingdom of Ireland; and 
that all ſuch writs, appeals, or proceedings {hall be, and-they 


are hereby declared null and void to all intents and purpoſes ; 


and that all records, tranſcripts of records, or proceedings, 

which have been trauſmitted from Ireland to Great Eritain by 

virtue of any. writ of error or appeal, and upon which no 
E | 
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them (as the iſle of Wight of Portland, of Thanet, Fc.) 
are compriſed within ſome neighbouring county, and 


are therefore to be looked upon as annexed to the 


mother iſland, and part of the kingdom of Eng land. 


But there are others which require a more particular 


conſideration. | 
And firſt, the Iſle of Man is a diſtin territory 
from England, and is not governed by our laws: 
neither doth any act of parliament extend to it, un- 
leſs it be particularly named therein; and then an 
act of parliament is binding there 5. It was formerly 
n ſubordinate feudatory kingdom, ſubject to the kings 
of Norway; then to king John and Henry III of En- 
gland; afterward to the kings of Scotland; and then 
again to the crown of England: and at length we 
find king Henry IV. claiming the iſland by right of 
conqueſt, and diſpoſing of it to the earl of Northum- 
berland; upon whoſe attainder it was granted (by 
the name of the lordſhip of Man) to Sir John de Stan- 
ley by letters patent 7 Hen. IV 9. In his lineal de- 
ſcendants it continued for eight generations, till the 
death of Ferdinando earl of Derby, 4: D. 1594: when 
a controverſy aroſe concerning the inheritance there 
of, between his daughters and William his ſurviving 
brother: upon which, and a doubt that was ſtarted 
concerning the validity of the original patent ?, the 
ifland was ſeized into the queen's hands, and after- 
wards various grants were made of it by king James l. 
all which being expired or ſurrendered, it was grant- 
ed afreſh in 7 Jac. I. to William earl of Derby, and 
the heirs male of his body, with remainder to his 
heirs general; which grant was the next year con- 
firmed by a& of parliament, with a reſtraint of the 
power of alienation by the ſaid earl and his iſſue male. 
On the death of James earl of Derby. A. D. 1735, the 
male line of earl William failing, the duke of Athol! 
-* ſucceeded to the iſland as heir general by a female 
s Inſt. 284. 2 And. 116. Camden. Eliz. A. D. 1594 
9 Selden. tit. hon. 1. 3. 


judgment has been given or decree pronounced before the iſt 
« day of June 1782, ſhall}, upon application made by, or in be- 
« Half of the party in whoſe favour judgment was given or do- 
« cree pronounced in Ireland, be delivered to ſuch party, or any 

} 


5 perſon by him authoriſed to apply for and receive the ſame.” 


OV 
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revenue, (it affording a commodious aſytur for debt - 


3 


lormerly within the province ofß 3 4 Ic. 226. 


* 


branch. In the mean time, though the title of king 
had long been diſuſed, the earls of Derby, as lords 
of Man, had maintained a fort of royal authority 
therein; by aſſenting or diſſenting to laws, and ex- 
erciſing an appellate juriſdiction. Vet, though no 
Engliſh writ, or proceſs from the courts of Weſtmin- 
ſter, was of any authority in Man, an appeal lay from 
a decree of the lord of the iſland to the king of Great 
Britain in council *. But the diſtinct juriſdiction ot 
this little ſubordinate royalty, being found inconve- 
nient for the purpoſes of public jaitice, and for the 


ors, outlaws, and ſmugglers) authority was given to 
the treaſury by ſtatute-12 Geo. l. c. 28. to purchaſe 
the intereſt of the then proprietors tor the uſe of the 
crown : which purchaſe was at length compleated in 
the year 1765, and confirmed by ſtatutes 5 Geo. III. 
c. 26 and 39. whereby the whole iſland and all its 
dependencies, ſo granted as aforeſaid, (except the 
linded property ot the Atholl family, their manerial 
11ghts and emoluments, and the pati onage of the bi- 
thoprick * and other eccleſiaſtical benefices) are una- 
lienably veſted in the crown, and ſubjected to the re · 
gulations of the Britiſh excite and enftoms: -- 7 
ihe iflands of Jerſey, Gusrnſey, Sark, Alderner, - 
and their appendages, were parcel:of the duchy ct 
Normandy, and were united to the crown of England ' 
by the firſt princes of the Norman line. They arc | 
governed by their own laws, which are for the moit Ti 
part the ducal cuſtoms of Normandy, being collected ws 
in an antient book of very great authority, entituled 
l grand coutumier,” The king's writ, or proceſs from 
the courts of Weſtminſter, is there of no force; but 
his commillion is. 'They are not bound by common 
ads of our parliaments, unleſs particularly named ?, 
All cauſes are originally determined by their own ofli- 
cers, thebailiffs and jurats of the iſtands; but an appeal 
lies from them to the king in council, inthe latt reſort. 
Beſides theſe adjacent iſlands, our more diſtant 
plantations in America, and elſewhere, are alſo in 
lome reſpect ſubject to the Engliſh laws, Plagtaii- 


; P. ms. 329. Canterbury, but annexedtothat 
The biſhoprick of Man, or of York by itat. 53 Hen, VIII. 
dor, or Sodor and Man, was c. 31. 


$6 


1 


108 Of the CouxTRIEs ſubject fo IxT ROB. 


ons or colonies, in diſtant countries, are either ſuch | 


where the lands are claimed by right of occupancy 
only, by finding them deſert and uncultivated, and 
peopling them from the mother country; or where, 
when already cultivated, they have been either 
gained by conquelt, or ceded to us by treaties. And 
both theſe rights are founded upon the law of na- 
ture, or at leaſt upon that of nations. - But there is 
2 difference between theſe two ſpecies of colonies, 
with reſpect to the laws by which they are bound. 
For it hath been held ?, that if an uninhabited coun- 


try be diſcovered and planted by Engliſh ſubjects, all 


the Engliſh laws then in being, which are the birth - 
right of every ſubje&t 5, are immediately there in 
force. But this muſt be underſtood with very many 
and very great reſtrictions. Such coloniſts carry with 
them only ſo much of the Engliſh law, as is applica- 
ble to their own ſituation and the condition of an 
infant colony; ſuch, for inſtance, as the general 
rules of inheritance, and of protection from perſonal 
injuries. The actiſicial refinements and diſtinctions 
incident to the property of a great and eommercial 
people, the laws of police and revenue, (ſuch eſpeci- 
ally as are inforced by penalties) the mode of main- 
renance for the eſtabliſhed clergy, the juriſdiction of 
ſpiritual courts, and a multitude of other proviſions, 
are neither neceſſary nor convenient for them, and 
therefore are not in force. What ſhal] be admitted 
and what rejected, at what times, and under what 
reſtrictions, muſt, in caſe of diſpute, be decided in 
the firſt inſtance by their own provincial judicature, 
ſubject to the reviſion and control of the king in 
council: the whole of their conſtitution being allo 
liable to be new modelled and reformed by the ge- 
neral ſuperintending power of the legiſlature in the 
mother country. But in conquered or ceded coun- 
tries, that have already laws of their owp, the kjng 
may indeed alter and change thoſe laws; bug till he 
does actually change them, the antient laws of the 
country remain, unleſs ſuch as are againſt the law of 
God, as in the caſe: of an infidel country-®,* Our 


4 Salk. 411. 666. Show. Parl. C. 31. [Se «/ 
S 2 P. Wms. 75. in the caſe of Campbell v. Hal. 
® 7 Rep. 17. Calvin's caſe, Cap. Rep. 204. @ great an] 
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American plantations are principally of this latter 
ſort, being obtained in the laſt century either by 
right of conquelt and driving out the natives (with 
what natural juſtice I ſhall not at preſent enquire) 


or by treaties. And therefore the common law of 


England, as ſuch, has no allowance or authority 
there; they being no part of the mother country, 


but diſtinct (though dependent) dominions. They 


are ſubje& however to the control of the parliament ; 


though (like Ireland, Man, and the reſt) not bound 
by any acts of parliament unleſs particularly named. 
With reſpe& to their interior polity, our colonies. 


are properly of three ſorts. 1. Provincial eftabliſh- 
ments, the conſtitutions of which depend on the reſ- 


pective commiſſions iſſued by the crown to the gover- 


nors, and the inſtructions which uſually accompany 
thoſe commiſſions; under the authority of which, 


provincial aſſemblies are conſtituted, with the power 


of making local ordinances, not repugnant to the 
laws of England. 2. - Proprietary governments, 
granted ont by the crown to individuals, in the na- 
ture of feudatory principalities, with all the inferior 
regalities, and ſubordinate powers of legiſlation, 


which formerly belonged to the owners of counties 


palatine : yet ſtill with theſe expreſs conditions, that 


the ends for which the grant was made be ſubſtantially 


purſued, and that nothing be attempted which may 
derogate from the ſovereignty of the mother country. 
3. Charter governments, in the nature of civil cor- 
porations, with the power of making bye-laws for 
their own interior regulation, not contrary to the 
laws of England; and with ſuck rights and authori- 
ties as are ſpecially given them in their ſeveral char- 
ters of incorporation. The form of government in 
moſt of them is borrowed from that of England. 
They have a governor named by the king, (or in 
ſome proprietary colonies by the proprietor) who is 
his repreſentative or deputy. - They have courts of 


their own, from whoſe deciſions an appeal lies to the 


king and council here in England. Their general 
aſſemblies, which are their houſe of commons, toge- 


ther with their council of ſtate being their upper 


elabrate argument of Lord Mans- of the ce urt ef king's bench.] 
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houſe, with the concurrence of the king or his re- 
preſentative the governor, make laws ſuited to their 
own emergencies. But it is particularly declared by 
ſtatute 7 & 8 W. III. c. 22. that all laws, bye-laws, 
uſages, and caſtoms, which ſhall be in practice in any 
of the plantations, repugnantto any law, made or to 
be made in this kingdom relative to the ſaid planta- 
tions, ſhall be utterly void and of none effect. And, be- 
cauſe ſeveral of the colonies had claimed the ſole and 
excluſive right of impoſing taxes upon themſelves, the 


ſtatute 6 Geo. III. c. 12. expreſsly declares, that all 


his majeſty's colonies and plantations in America 
have been, are, and of right ought to be, ſubordi- 
nate to, and dependent upon the imperial crown 
and parliament of Great Britain ; who have ful] 


power and authority to make laws and ſtatutes of 
ſufficient validity to bind the colonies and people of 


America, ſubjects of the crown of Great Britain, in 
all cafes whatſoever. And this authority has been 
ſince very forcibly exemplified, and carried into act, 
by the ſtatute 7 Geo. III. c. 59. for ſuſpending the 
legiſlation of New-York ; and by ſeveral ſubſequent 
ſtatutes (c). x 
Theſe are the ſeveral parts of the dominions of the 
crown of Great Britain, in which the municipal 
laws of England are not of force or authority, merely 
as the municipal laws of England. Moſt of them 
have probably copied the ſpirit of their own law 
from this original ; but then it receives obligation, and 


authoritative force, from being the law of the country, 


As to any ee dominions which may belong to 
the perſon of the king by hereditary deſcent, by pur- 
chaſe, or other acquiſition, as the territory of Han- 


(c) [However, in the year 1782, by ſtatute 22 Geo. III. c. 
46. his majeſty was impowered to conclude a peace with the 
colonies of Ncw-Hampfhire, Maſſachuſetts- Bay, Rhode land, 
Connecticut, New-York, New-TJerſey, Pennſylvania, the 'Three 
Lower Counties on Delaware, Maryland, Virginia, North- 
Carolina, South-Carolina, and Georgia in North America, then 
in rebellion againſt their muther-country ; and for that purpoſe, 


to repeal or to ſuſpend, the operation of any acts of pail;ament 


ſo far as they related to the ſaid colonies. Accordingly a peace 
was ſoon after concluded, and the independence which the 
abovementioned colonies had bcfore declared was allowed to 
them; ſo that now they are as much independent of, and un- 
connected with, Great Priev'n, as any other foreign nation.) 
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over, and his majeſty's other property in Germany; 
as theſe do not in any wiſe appertain to the crown 
of theſe kingdoms, they are entirely unconnected 
with the laws of England, and do not communicate 
with this nation in any reſpe& whatſoever. The 
Engliſh legiſlature had wiſely remarked the incon- 
veniencies that had formerly reſulted from domini- 
ons on the continent of Europe ; from the Norman 
territory which William the conqueror brought with 
him, and held in conjunction with the Engliſh 
throne ; and from Anjov, and its appendages, which 
fell to Henry the ſecond by hereditary deſcent. They 
had ſeen the nation engaged tor near four hundred 
years together in ruinous wars for Ceſence of theſe 
foreign dominions ; till, happily for this 1 
they were loſt under the reign of Henry the fix 
They obſerved that, from that time, the maritime 
intereſts of England were better underſtood and more 
cloſely purſued : that, in conſequence of this atten- 
tion, the nation, as ſoon as ſhe had reſted from her 
civil wars, began at this period to flouriſh all at once; 
and became much more conſiderable in Europe, than 
when her princes were poſſeſſed of a larger terri- 
tory, and her councils diſtracted by foreign intereſts, 
This experience and theſe conſiderations gave birth 
to a conditional clauſe in the act“ of ſettlement, 
which veſted the crown in his preſent majeſty's il- 
juſtrious houſe, © that in caſe the crown and imperial 
„ dignity of this realm ſhall hereafter come to any 
** perſon not being a native of this kingdom of Eng- 
land, this nation ſhall not be obliged to engage in 
any war for the defence of any dominions or ter- 
** ritories which do not belong to the crown of Eng- 
land, without conſent of parliament.” 

We come now to conſider the kingdom of Fngland 
in particular, the direct and immediate ſubje& of 
thoſe laws, concerning which we are to treat in the 
enſuing commentaries. And this comprehends not 
only Wales and Berwick, of which enough has been 
already ſaid, but alſo part of the ſea. The main or 
high ſeas are part of the realm of England, for 
thereon our courts of admiralty have juriſdiction, as 
will be ſhewn hereaſter ; but they are not ſubject to 
the commoa law*. This main ſea begins at. the 

Stat. 12 & 13 Will. c. 3. 2 Co, Litt, 36 
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low-water-mark. But between the high-water-mark, 
and the low-water-mark, where the ſea ebbs and 
flows, the common law and the admiralty have di- 
ſum imperium, an alternate juriſdiction; one upon the 
water, when it is full ſea ; the other upon the laad 
when itis an ebb#. & 
The territory of England is liable to two diviſions; 
the one eccleſiaſtical, the other civil. 
1. The eccleſiaſtical diviſion is, primarily, into 
two provinces, thoſe of Canterbury and York. A 
province is the circuit of an archbiſhop's juriſdiction. 


Each province contains divers dioceſes, or ſees of 


ſuffragan biſhops; whereof Canterbury includes 
twenty-one, and York three: beſides the biſhop- 
rick of the iſle of Man, which was annexed to the 
province of York by king Henry VIII. Every dio- 
ceſe is divided into archdeaconries, whereof there 
are ſixty in all; each archdeaconry into rural deane- 
ries, which are the circuit of the archdeacon's and 
rural dean's juriſdiction, of whom hereafter ; and 
every deanery is divided into pariſhes 5. 
A pariſh is that circuit of ground which is com- 
mitted to the charge of one parſon, or vicar, or 
other miniiter having cure of ſouls therein. Theſe 
diſtricts are computed to be near ten thouſand in 
number . How antient the diviſion of pariſhes is, 
may at preſent be difficult to. aſcertain ; for it ſeem; 
to be agreed on all hands, that ia the early ages ol 
chriſtianity in this iſland, pariſhes were unknown, or 
at leaſt ſignified the ſame that a dioceſe does no. 
There was then no appropriation of eccleſiaſtical 
dues to any particular church ; but every man was 
at liberty to contribute his tithes to whatever prieſt 
or church he pleaſed, provided only that he did it 
to ſome: or, if he made no ſpecial appointment or 
appropriation thereof, they were paid into the hand: 
of the biſhop, whoſe duty it was to diitribute them 
among the clergy, and for other pious purpoſes, ac- 
cording co his own diſcretion ?. | 
Mr. Camden 5 ſays, England was divided into 
pariſhes by archbiſhop Honorius about 630. vir 
4 F nch. L. 78. 7 7 Seld. of tith. 9. 4. 2 lat. 


5 Co. Litt. 94. 646. Hob. 296. 
© Gibſon's Britain. 8 in his By.tazma. 
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Henry Hobart ? lays it down, that pariſhes were 
firſt erected by the council of Lateran, which was 
held A. D, 1179. Each widely differing from the 
other, and both of them perhaps from the truch; 
which will probably be found in the medium between 
the two extremes. For Mr. Selden has clearly 
ſhewn®, that the clergy lived in common without 
any diviſion of pariſhes, long aſter the time mentioned 
by Camden. And it appears from the Saxon laws, 
that pariſhes were in being long before the date of that 
councilof Lateran,to which they are aſcribedbyHobart. 
We find the diſtinction of pariſhes, nay even of 
mother-churches, ſo early as in the laws of king Ed- 
gar, about the year 970. Before that time the con- 
ſecration of tithes was in general arbitrary; that is, 
every man paid his own (as was before obſerved) to 
what church or pariſh he pleaſed. But this being li- 
able to be attended. with either fraud, or at leaſt cap- 
rice, in the perſons paying; and with either jealou- 
ſies or mean compliances in ſuch as were competitors 
for receiving them ; it was now ordered by the law 
of king Edgar *, that © dentur omnes decimae prima · 
*« riae eccleſiae ad quam parochia pertinet.” However, 
if any thane, or great lord, had a church, within 
his own demeſnes, diſtinct from the mother church, 
in the nature of a private chapel; then provided 
ſuch church had a coemetery or conſecrated place of 
burial belonging to it, he might allot one tlurd of his 
tithes for the maintenance of the officiating miniſter : 
but, if it had no coemetery, the thane mult himſelf 
have maintained his chaplain by ſome other means ; 
for in ſuch caſe a/l his tithes were ordained to be paid 
to the primariae eceleſiae or mother church “. TI, 
This proves that the kingdom was then generally 
divided into pariſhes ; which diviſion happened pro- 
bably not all at once, but by degrees. For it ſeems 
pretty clear and certain, that the boundaries of pa- 
riſhes were originally aſcertained by thoſe of a ma- 
nor or manors : ſince it very ſeldom happens that 
a manor extends over more pariſhes than one, 
though there are often many manors in one pariſh. 
The lords, as chriſtianity ſpread itſelf, began to 


2 Hob. 29, 2 Tbid. c. 2. See alſo the 
; of tithes, c. 9. laws of king Canute, c. 11. 
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build churches upon their own demeſnes or waſtes, to 


accommodate their tenants in one or two adjoining 
lordſhips ; and, in order to have divine ſervice regu- 


larly perforined therein, obliged all their tenants to 


appropriate their tithes to the maintenance of the 
one officiating miniſter, inſtead of leaving them at 
liberty to diſtribute them among the clergy of the 
dioceſe in general: and this tract of land, the tithes 
whereof were ſo appropriated, formed a diſtin& pa- 
riſn. Which will well enough account for the fre- 
quent intermixture of pariſhes one with another. For 
it a lord had a parcel of land detached from the main 
of his eſtate, but not ſufficient to form a pariſh of it- 
ſelf, it was natural for him to endow his newly erected 
church with the tithes of thoſe disjointed lands; eſ- 


pecially if no church was then built in any lordſhip 


adjoining to theſe outlying parcels. 

Thus pariſhes were gradually formed, and parifh 
churches endowed with the tithes that aroſe within 
the circuit aſſigned. But ſome lands, either becauſe 
they were in the hands of irreligious and careleſs 
owners, or were fituate in foreſts and deſert places, 
or for other now unſearchable reaſons, were never 
united to any pariſh, and therefore continue to this 
day extraparochial ; and their tithes are now by im- 
memorial cuſtom payable to the king inſtead of the 
biſhop, in traſt and confidence that he will diſtribute 
them for the general good of the church * : yet ex- 
traparochial waſtes and marſh-lands, when improved 
and drained, are by the ſtatute 17 Geo. II. c. 37. 
to be aſſeſſed to all parochial rates in the pariſh next 
adjoining. And thus much for the eccleſiaſtical di- 
viſion of this 18 
The civil diviſion of the territory of England is 
into counties, of thoſe counties into hundreds, of 


thoſe hundreds into tithings or towns. Which di- 


viſion, as it now ſtands ſeem, to owe its original to 
king Alfred : who, to prevent the rapines and dil- 
orders which formerly prevailed in the realm, inſti- 
tuted tithings ; ſo called, from the Saxon, becauſe 
free ten freeholders with their families compoſed one. 
Theſe all dwelt together, and were ſureties or pledges 


to the king for the good behaviour of each other; 


and if any offence was committed in their diſtrict, 
5 Inſt, 647. 2 Rep. 44. Cro, Eliz. 512, 


* 
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they were bound to have the offender forthcoming . 
And therefore antiently no man was ſuffered to abide 
in Enland above. forty days, unleſs he were enrolled 
in ſome tithing or decennary 3. One of the principal 
inhabitants of the tithing is annually appointed to 
preſide over the reſt, being called the tithing-man, 

the headborough, (words which ſpeak their own 
etymology) andiin ſome countries the borſholder, or 
borough's ealder, being ſuppoſed the diſereeteſt man 
in the borough, town, or tithing “. 

Tirhings, towns, or vills, are of the ſame ſignifi- 
cation in law; and are ſaid to have had; each of 
them, originally a church and celebration of divine 
ſervice, ſacraments, and burials * : though that ſeems _ 
to be rather an ecclefiaſtical, than a civil, diſtinction. 
The word town or vill is indeed, by the alteration of 
times and language, now become a generical term, 
comprehending under it the ſeveral ſpecies of cities, 
boroughs, and common towns. A city is a town 
incorporated,. which is or hath been the ſee of a 
biſhop : and though the biſhoprick be diſſolved, as at 
Weſtminſter, yet ſtill it remaineth a city . A bo- 
rough is now underſtood to be a town, either cor- 

porate or not, that ſendeth burgeſſes to parliament ?, 
Other towns there are, to the number fir Edward 
oke ſays*® of 8803, which are neither cities nor 
boroughs : ſome of which have the privileges of mar- 
kets, and others not ; but both are equally towns in 
law. To ſeveral of theſe towns there are ſmall ap- 
pendages belonging, called hamlets; which are 
taken notice of in the ſtatute of Exeter ?, which 
makes frequent mention of entire vills, demi-vills, 
and hamlets. Entire vills fir Henry Spelman * con- 
jectures to have conſiſted of ten freemen, or frank- 
pledges, demi-vills of five, and hamlets of leſs than 
live, Theſe little collections of houſes are ſometimes -. 
under the ſame adminiſtration as the town itſelf, 
lometimes governed by ſeparate officers ; in which 


Feet. 1. 46. This the laws 


ol king Edward the confeſſor, 
c. 20. very juſtly entitle ** ſum- 
ns et maxima ſecuritat, per- 
* guam cmues flatu * uſti- 
* nentur; une hoc made ficbat 
" * ſub decennali fide juſſione de- 
bebaut efſe univer/i, &c. 


3 Mirr. c. 1. f. 3. 
r... 


t lan. 6. 
6 Co. I. itt. 109. 


7 Litt. F. 164. 
8 11nſt. 116. 
9 14 Edw. I. 
9 Gloff. 274. 
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caſe they are, to ſome purpoſ:s in law, looked upon 
as diſtint townſhips. Theſe towns, as was betore 
hinted, contained each originally but one pariſh, 
and one tithing ; though many of them now, by the 
encreaſe of inhabitants, are divided into ſeveral pa- 
riſhes and tithings; and, ſometimes, where there i; 
but one pariſhthere are two or more vills or tithings. 

As ten families of freeholders made up a town or 
tithing, ſo ten tithings compoſed a ſuperior diviſion, 
called a hundred, as conſiſting of ten times ten fami- 
lies, The hundred is governed by an high conſtable 
or bailiff, and formerly there was regularly held in it 
the hundred court for the trial of cauſes, though 
now fallen into diſuſe. In ſome of the more nor- 
thern counties theſe hundreds are called wapentakes*. 

The ſubdiviſion of hundreds into tithings ſeems to 
be moſt peculiarly the invention of Alfred: the inſti- 
tution of hundreds themſelves he rather introduced 
than invented. For they ſeem to have obtained in 
Denmark: and we find that in France a regulation 
of this ſort was made above two hundred years before ; 
ſer on foot by Clotharius and Childebert, with a 
view of obliging each diſtrict to anſwer for the rob- 
beries committed in its own diviſion, Theſe diviſions 
were, in that country, as well military as civil : and 
each contained a hundred freemen, who were ſub- 
ject to an officer called the centenarius ; a number of 
which centenarii were themſelves ſubject to a ſuperior 
officer called the count or comes3, And indeed 

ſomething like this inſtitution of hundreds may be 
traced back as far as the antient Germans, from 
whom were derived both the Franks who became 
maſters of Gaul, and the Saxons who ſettled in Eng- 
land: for both the thing and the name, as a terri- 
torial aſſemblage of perſons, from which afterwards 
the territory itſelf might probably receive its deno- 
mination, were well known to that warlike people. 
Centeni ex ſingulis pagis ſunt, idque ipſum inter ſus 
vocantur; et quod primo. numerus fuit, jam nomen el 
toner eff * | | | „ 

An indefinite number of theſe hundreds make up 2 
county or ſhire. Shire is a Saxon word ſignitying 2 
diviſion ; but a county, comitatus, is plainly derived 
1 Seld. in Forteſe. c. 24.. 3 Monteſq. Sp. L 30. 17. 
2 Seld. tit. of honour. 2.5.3. 4 Tacit. de merih. German, 
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ſrom comes, the count of the Franks; that is, the 
earl, or alderman (as the Saxons called him) of the 
ſhire, to whom the government of it was intruſted. 
This he uſually exerciſed by his deputy, ſtill called, in 
Latin vice- comes, and in Engliſh, the ſheriff, ſhrieve, 
or ſhire-reeve, ſignifying the officer of the ſhire ; 
upon whom by proceſs of time the civil adminiſtration 
of it is now totally devolved. In-ſome counties there 
is an intermediate diviſion between the ſhire and the 
hundreds, as lathes in Kent, and rapes in Suflex, 


each of them containing about three or four hundreds 


apiece. Theſe had formerly their lathes-reeves and 
rape-reeves, acting in ſubordination to the ſhire- 
rceve, Where a county is divided into three of theſe 

intermediate juriſdictions, they are called trithings 5, 
which were antiently governed by a trithing-reeve. 
Theſe trithings (till ſubſiſt in the large county of 
York, where by an eaſy corruption they are denomi- 
nated ridings ; the north, the eaſt, and the weſt- 
riding. The number of counties in England and 
Wales have been different at different times : at pre- 


ſent they are forty in England, and twelve in Wales. 


Three of theſe counties, Cheſter, Durham, and 
Lancaſter, are called counties palatine. The two 
ſormer are ſuch by preſcription, or immemorial 
cuſtom ; or at leaſt as old as the Norman conqueſt 6: 
the letter was created by king Edward III, in favour 
of Henry Plantagenet, firſt earl and then duke of 
Lancaſter? ; whoſe heireſs being married to John of 
Gant the king's ſon, the franchiſe was greatly en- 
larged and confirmed in parliament ®, to honour 

John of Gant himſelf, whom, on the death of his 

tather-in-law, the king had alſo created duke' of 
Lancaſter 9, Counties palatine are ſo called a palatio; 
becauſe the owners thereof, the earl of Chelter, the 

biſhop of Durham, and the duke of Lancaſter, had in 
thoſe counties jura regalia, as fully as the king hath 

in his palace; regalem poteflatem in cmnibus, as Brac- 

ton expreſſes it“. They might pardon treaſons, 
murders, and felonies ; they appointed all judges and 


$ LL. . 34. | ® Cart. 36 Edw. Il. n. 9. 

© Seld. tit. hon. 2. g. 8. 9 Pat. 51 Fdw. 11 3 

7 Pat. 25 Edw. III. p. 1. m. Plowd. 215. 7 Raym. 138. 
18. Seld. ibid. Sandford's gen. J. 3. c. 8.4. 4. | 
liſt. 1132, 4 Inſt. 204. | 1 4 Inſt. 204. 
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juſtices of the peace; all writs and indictments ran 
in their names, as in other counties in the king's ; and 
all offences were ſaid to be done againſt their peace, 


not, as in other places, contra pacem domini regis *.. 


And indeed by the antient law, in all peculiar juriſ- 
ditions, offences were ſaid to be done againſt his peace 
in whoſe court they were tried: in a courtleet, contra 
pacem domini; in the court of a corporation, contra 
pacem ball vorun; in the ſheriff's court or tourn, con- 
tra pacem vice-comitis,* Theſe palatine privileges 


(ſo ſimilar to the regal independent juriſdictions uſ- 


urped by the great barons on the continent, during 
the weak and infant ſlate of the firſt feodal kingdoms 
in Europe 3) were in all probability originally grant- 


ed to the counties of Cheſter and Durham, becauſe 


they bordered upon inimical countries, Wales and 
Scotland: in order that the inhabitants, having 
juſtice adminiſtered at home, might not be obliged 
to go out of the county, and leave it open to the 
enemy's incurſions ; and that the owners, being en- 
couraged by ſo large an authority, might be the 
more watchjul in its deſence. And upon this ac- 
count alſo there were formerly two other couaties 
palatine, Pembrokeſhire and Hexhamſhire ; the lat- 
ter now united with Northumberland : but theſe 
were aboliſhed by parliament, the former in 27 Hen. 
VIII, the later in 14 Eliz. And in 27 Hen. VIII. 
likewiſe, the powers before mentioned of owners of 
counties palatine were abridged ; the reaſon for their 
continuance in a manner ceaſing: though ſtill all 
writs are witneſſed in their names, and all torſeitures 
for treaſon by the common law accrue to them“. 
Of theſe three, the county of Durham is now the 
only one-remiining in the hands of a ſubject. For 
the earldom of Cheltcr, as Camden teſtifies, was 
united to the crown by Henry III, and has ever ſince 
given title to the king's eldeſt ſon. And the county 
alatine, or duchy, of Lancaſter was the property 
enry of Bolingbioke, the ſon of John of Gant, at 
the time when he wreſted the crown from king Rich- 
and II, and aſſumed the llile oi xing Henry IV. But 
he was too prudent to ſuffer this to be united to the 


crown ; left, if he loſt one, he ſhould loſe the other 


: 3 Robertſon, Cha. V. i. 60. 
? Seld. in Heng, Man. c. 2. 4 4 Inſt. 205. 
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alſo. For, as Plowden * and ſir Edward Coke 5 ob- 
ſerve, ** he knew he had the duchy of Lancaſter by 
« ſure and indefeaſible title, but that his title to the 
« crown was not aſſured : for that after the deceaſe 
of Richard II the right of the crown was in the 
6 heir of Lionel duke of Clarence ſecond ſon of Ed- 
« ward III; John of Gant, father to this Henry IV, 
being but the faurth ſon.“ And therefore he procured 
an act of parliament, in the firſt of his reign, ordain- 
ing that the duchy of Lancaſter, and all other his 
hereditary eſtates, with all their royalties and fran- 
chiſes, ſnould remain to him and his heirs for ever; 
and ſhould remain, deſcend, be adminiſtered, and 
governed, in like manner as if he never had attained 
the regal dignity: and thus they deſcended to his 
ſon and.grandſon, Henry V and Henry VI; many 
new territories and privileges being annexed to the 
duchy by the former . Henry VI being attainted in 
1 Edw. IV, this duchy was declared in parliament to 
have become ſorfeited to the crown ?, and at the 
{me time an act was made to incorporate the duchy 
of Lancaſter, to continue the county palatine (which 
might otherwiſe have determined by the attainder *) 
and to make the ſame parcel of the duchy : and, 
farther, to veſt the whole in king Edward IV and 
his heirs, kings of England, for ever; but under a 
ſeparate guiding and governance from the other in- 
heritances of the crown. And in 1 Hen. VII ano- 
ther act was made, to reſume ſuch part of the duchy 
lands as had been diſmembered from it in the reign 
of Edward IV, and to veſt the inheritance of the 
whole in the king and his heirs for ever, as amply 
and largely, and in like manner, form, and condi- 
tion, ſeparate from the crown of England and poſſeſ- 
ſion of the ſame, as the three Henries and Edward 
IV, or any of them, had and held the ſame ?. 


1218. | 206 ) that by this act the right 
5 4 Inſt. 20g. | of the duchy veſted only in the 
* Parl. 2. Hen. V. u. 30. 3 Hen. natural, and not in the political 
Vr. 15. perſon of king Henry VII, as 
* Ventr. 188. | formerly in that of Henry IV; 


1 Ventr. 157. | and was deſcendible to his na- 
Some have entertained an tural heirs, independent of the 

epinion (Plowd. 220, 1, 2. ſucceſſion to the crown. And, 

Lamb. Ar:kcien, 233. 4 Inſt, if this notion were well founded, 
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The iſle of Ely is not a county palatine, though 
ſometimes erroneouſly called ſo, but only a royal 
franchiſe: the biſhop having, by grant of king Hen- 
ry che firſt, jura regalia within the iſle of Ely; where- 
by he exerciſes a juriſdiction over all cauſes, as well 
criminal as civil ©. EE. ETSY Os 

There are alſo counties corporate : which are certain 
cities and towns, ſome with more, ſome with leſs ter- 
ritory annexed to them ; to which, out of ſpecial 
grace and favour the kings of England have granted 
the privilege to be counties of themſelves, and not 
to be comprized in any other county; but to be go- 
verned by their own ſheriffs and other magiſtrates, 
ſo that no officers of the county at large have any 

ower to intermeddle therein. Such are London, 

ork, Briſtol, Norwich, Coventry, and many 
others. And thus much of the countries ſubject to 
the laws of England. | 


it might have become a very trimony; ſince it deſcended, 


curious queſtion at the time of with the crown, to the half. 
the 0 1688, in whom blood in the inſtances of queen 
the rightof the duchy remained Mary and queen Elizabeth: 
after 1 James's abdication, which it could not have done, 
and previous to the attainder as the eſtate of a mere duke 
of the pretended prince of of Lancaſter, in the common 
Wales But it is obſervable, courſe of legal deſcent. The 


that in the ſame act the duchy 
of Cornwall is alſo veſted in 
king Henry VII and his heirs; 
which could never be intended 
in any event to be ſeparated 
from the inheritance of the 
crown. And indeed it ſcems 
to have been underſtood very 
earlyafter the ſtatute of Henry 
VII, that the duchy of Lancaſ- 
ter was by no means thereby 
made a ſeperate inheritance 
from the reſt of the royal pa- 


better opinion therefore ſcerns 
to be that of thoſe judges, who 
held (Plowd. 221.) that not- 
withſtanding the ſtatute of Hen. 
VII (which was only an act of 
reſumption) the duchy ſtill re- 
mained as eſtabliſhed by the act 
of Edward IV; ſeparate from 
the other poſſeſhons of the 
crown in order and government, 
but united in point of inheri- 
tance. 
0 4 Inſt. 220. 
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BOOK THE FIRST. 


OF THE RIGHTS OF: PERSONS. 


CHAPTER THE FIRST. 


OF THE ABSOLUTE RIGHTS OF 
INDIVIDUALS © 


Taz objects of the laws of England are fo very 
numerous and extenſive, that, in order to conſi- 
der them with any tolerable eaſe and perſpicnity, it 
vill be neceſſary to diſtribute them methodically, un- 
der proper and diſtinct heads; avoiding as much as, 
Poſſible diviſions too large and comprehenſive on the 

one hand, and too trifling and minute on the. other 5 


both of which are equally productive of confuſion. 
Vol. I. | F 
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Now, as municipal law is a rule of civil conduct, 
commanding what is right, and prohibiting what is 
wrong; or, as Cicero“, and after him our Bracton“, 
have expreſſed it, ſanctio juſia, jubens bonefla el pro- 
hibens contraria; it follows, that the primary and 
principal objects of the law are leurs and 
won es. In the proſecution therefore of theſe com- 
mentaries, 1 ſhall follow this very ſimple and obvi- 


ous diviſion ; and ſhall in the firſt place conſider the 


rights that are commanded, and ſecondly the wrongs 
that are forbidden, by the laws of England. : 
Rights are however liable to another ſubdiviſion : 
being either, firſt, thoſe which concern and are an- 
nexed to the perſons of men, and are then called ju» 
ra perſonarum or the rights of perſons ; or as they are, 
ſecondly, ſuch as a man may acquire over external 
objects, or things unconnected with his perſon, which 
are ſtiled jura rerum or the rights of things. Wrongs 
alſo are diviſible into, firſt, private wrongs, which, 
being an infringement merely of ee rights, 
concern individuals qnly, and are called civil inju- 
ries; and ſecondly, public wrongs, which, being a 
breach of general and public rights, affect the whole 
community, and are called crimes and miſdemeſ- 


The objects of the laws of England falling into 
this fourfold divifion, the preſent commentaries will 
therefore conſiſt of the four following rights: 1. The 

rights of perſons; with the means whereby ſuch rights 
may be either acquired or loſt. 2. The rights of 
things ; with the means alſo of acquiring and loſing 
them. 3. Private wrongs, or civil injuries ; with the 
means of redreſſing them by law. 4. Public wrong, 
or crimes and miſdemeſnors; with the means of pre- 
vention and puniſhment. f | 

We are now, firſt, to conſider the rights of perſoxs ; 
with the means of acquiring and loſing them. 

Now the rights of perſons that are commanded to 
be obſerved by the municipal law are of two ſorts ; 


1 11 Philip, © Ys *].1. 28 
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firſt; ſuch as are due ſrom every citizen, which are. 


uſually. called civil duties; and; ſecondly, ſuch as 
belong to him, which is the more popular accepta- 
tion of rights or jura. Both may indeed be compri- 
zed in this latter diviſion; for, as all ſociat duties 
are of a relative nature, at the ſame time that they! 
are due from one man, or ſet of men, they muſt alfa 
be due 40 another. But I apprehend it will bemore” 
5 clear and eaſy, to conſider many of them as duties 
5 required from, rather than as rights belonging to, 
| particular perſons. Thus, for inſtance, allegiance” 
is uſually, and thereſore moſt eaſily, confidered” as 


1 the duty of the people, and protection as the duty ok 
— the magiſtrate; and yet they are, reciprocally, che 
» rights as well as duties of each other. Allegiance js” 
al the right of the magiſtrate, and protectiun the tight” 
ch of the people. We e e er „aride 2VRORT 
8 Perſons alſo are divided by the law into either na- 
b. tural perſons, or artificial. Natural perſons arefnch”} 


1s the God of nature formed us; artificiaFare fuck” 
as are created and deviſed by human laws for the 


called eorporations or bodies politimeee .. 
The rights of perſons eonſidered in ther pat 
capacities are allo of two ſorts, ablo}gte"! and r 
te. Abſolute, which are ſuch as appertain an 
belong to particular men, merely as indivicuak or 
ſingle perſons : relative, which are incident to them 
as members of ſociety, and ſtanding in various rela- 
tions to each other. The firſt; that is; abfolute 
rights, will be the ſubject of the preſent chapter 
By the abſolute 2g of individuals we mean tHtiſe 
which are ſa in their primary and(firifteft? ſenſſ: 
uch as would belong to cheir perſons merely *fh A 
tate of nature, and which every mati is entitled to“ 
oy, whether out of ſociety or in it!. But with © 
ard to the abſolute 4x/ies, whieh man bound 
perform confidered as a mere individual, it is not 
o be expected that any human moo Af la fRtnad 
t alt explain or enforce them For the end an 9 
ent of ſuck laws being only to regulate che bee f” 
yy & & r 2 327 eo 63 5 111 
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and ſtand in various relations to each other, they 
have conſequently no concern with any other but 
ſocial or relative duties. Let gñ man therefore be 
yer ſo abandoned in his principles, or vitious in his 
practice, provided he keeps his wickedneſs to him-_ 
ſelf, and does not offend againſt the rules of public 
ecency, he is out of the reach of human laws. But 
if he makes his vices public, thoagh they be ſuch as 
ſeem principally to affe& himſelf, (as drunkenneſs, 
or the like) they then become, by the bad example 
they ſet, of pernicious effeAs to ſociety ; and there- 
fore it is then the buſineſs of human laws to correct 
them. Here the cizcumſtance of publication is what 
alters the nature of the caſe. Public ſobriety is a 


- | our of mankind, as they are members -of ſociety, 
a 


relative duty, and therefore enjoined by our laws: 15 

: | Ow ſobriety is an abſolute duty, which, whether, ih 
t be performed or not, human tribunals can never w 

know; and therefore they can never enforee it by mn 

any civil ſanction. But with reſpect to rights, the at 


caſe is different. . Human laws define and enforce 
ay well thoſe rights which belong to a man conſider- 
| ed as an individual, as thoſe which belong to him 
conſidered as related to others. 
For the principal aim of ſociety is to protect indi- 
viduals in ahe enjoyment of thoſe abſolute rights, 
which were veſted in them by the immutable laws of 
nature; but which could not be preſerved in peace 
without that mutual aſſiſtance and intercourſe, which 

is gained by the inſtitution of friendly and ſocial 
communities. Hence it follows, that the firſt and 
primary end of human laws is to maintain and re- 
gulate: theſe abſeſute nights of individuals. Such 
rights as are ſocial and relative reſult from, and are 
poſterior. to, the formation of Rates and ſocieties: 

ſo that to maintain and regulate theſe is clearly 1 
ſubſequent conſideration. . And therefore the priv- 

| cipal view of human laws is, or ought always to be, 

to explain, protes and enforce ſuch rights as are 
abſolute, which in themſelves are few and ſimple: 
ang d ſuch rights. as are relative, which, ariſing 
from a variety of connexions, will be far- more mr 
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merous and more complicated. Theſe wilf take up 
a greater ſpace in any code of laws, and hence may 


appear to be more attended to, though in reality 
they are not, chan ie rights of the former Kind. 


Let us therefore proceed to examine how far all laws 
ought, and how far the laws of England actually do, 
take notice of theſe abſolute rights, and provide Tor 
their Ani ere OR” PILAR 
The abſolute rights of man, conſidered as a free 
agent, endowed with diſcernment to know good 
from evil, and with power of choofing thoſe mea 
ſures which appear to him to be moſt deſirable, are 
uſually ſummed up in one general appellation, and 
denominated the natural liberty of mankind. This 
natural liberty conſiſts Pspert in a power of act- 
ing as one thinks fit, without any reſtraint or control, 
unleſs by the law of nature; being a right inherent 


in us by birth, and one of the gifts of God to man 


at his creation, when he endued him with the fa- 
culty of free-will. But every man, when he enters 
into ſociety, gives up a part of his natural liberty, 
as the price of ſo valuable a purchaſe ; and, in con- 
ſideration of receiving the advantages of mutual 
commerce, obliges himſelf to conform to thoſe laws, 
which the community has thought proper to eſta- 
bliſh. And this ſpecies of legal obedience and con- 
formity is infinitely more deſirable than that wild 
and ſavage liberty which is ſacrificed to obtain it. 
For no man, that confiders a moment, would wiſh 
to retain the abſolute and uncentrolled power of do- 
ing whatever he pleaſes; th: conſequenc@of which 
is, that every other man would alfo have the ſame 
power; and then there would be no ſecurity to in- 
dividuals in any of the enjoyments of life. Political 
therefore, or civil liberty, which is that of a mem- 
ber of ſociety, is no other than natural liberty ſo far 
reſtrained by human laws (and no farther) as is ne- 
ceſſary and * expedient: for the general advantage of 
the pablic3, Hence we may collect that the law, 


; # um grod cuique facere libet, riff quid jure prel ibetur, 
1 «1, 3 . | . | 5 
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which reſtrains a man from doing miſchief to his 


fellow citizens, though it diminiſhes the natural, in- 
creaſes the civil liberty of mankind; but that every 
N and cauſeleſs reſtraint f the will of the ſub 
ect, whether practiſed by a monarch, a nobility, or 
2. popular aſſembly, is a degree of tyranny: nay, 
that even laws themſelves, whether made with or 
without our conſent, if they regulate and conſtrain 
our conduct in matters of mere indifference, without 
any good end. in view, are regulations deſtructive of 
liberty: whereas, if any public advantage can ariſe 
from obſerving ſuch precepts, the control of our pri- 
vate inclinations, in one or two particular points, 
will conduce to preſerve our general freedom in 
others of more importance; by ſupporting that ſtate 
of ſociety, which alone can ſecure our independence. 
Thus the ſtatute of king Edward 1V 3, which forbad 
the fine gentlemen of thaſe times (under the degree 
of a lord) to wear pikes upon their ſhoes or boots of 
more than two inches in length, was a law that ſa- 
voured of oppreſſian; becauſe, however ridiculous 
the faſhion —_ uſe might appear, the reſtraining 
it by pecuniary penalties could ſerve no purpoſe of 
common utility. But the ſtatute of king Charles II“, 
which preſcribes a thing ſeemingly as indifferent, (a 
dreſs for the dead, who are all ordered to be buried 
in woollen) is a law conſiſtent with public liberty; 
for it encourages the ſtaple trade, on which in great 
meaſure depends the univerſal good of the nation. 
So that laws, when prudently framed, are by no 
means ſubver ſive hut rather introductive of liberty ; 
/For (as Mr, Locke has well obſerved 5) where there 
is no law there is no freedom. But then, on the 
other hand, chat canſtitution ar frame of goverr- 
ment, that ſyſtem of laws, is alone calculated to 
maintain civil liberty, which leaves the ſubject entire 
walter. of his awn conduct, except in thaſe points 
wherein the public good requires ſome direction or 
reſtraint. / p * e 
The idea and practice of this political or civil li- 
berty flouriſh in their higheſt vigour in theſe King 
—A LE 5 08 Cov, p. 2. F. 57. 
4 30 Car. II. ſt. 1. c. 2. 
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doms, where it falls little ſhort of perfection, and 


can only be loſt or deſtroyed by the folly or demerits 
of its owner: the legiſlature, and of courſe the laws 
of England, being.peculiarly adapted to the preſer · 
vation of this ineſtimable bleſſing even in the meaneſt 
ſubje&. Very different from the modern conſtituti- 


ons of other ſtates, on the continent of Europe, and 


from the genius of the imperial law; which in gene- 
ral are calculated to veſt an arbitrary and deſpotic 
power, of controlling the actions of the ſubject, in the 
prince, or in a few grandees. And this ſpirit of li- 
berty is ſo deeply implanted in our conſtit ution, and 
rooted even in our very ſoil, chat a flave or a negto, 
the moment he lands in England, falls under the 
protection of the laws, and ſo far becomes a free- 


man; though the maſter's right to his ſervice may 


poſſibiy fill continue. | 
The abſolute rights of every Engliſhman, (which, 
taken in a political and extenſive ſenſe, are uſually / 
called their liberties) as they are founded on nature 
and reaſon, ſo they are coeval with our form of go- 
yernment; though fubje& at times to fluctuate and 
change: their eſtabliſhment (excellent as it is) being 
{till human. At ſome times we have ſeen them de- 
preſſed by overbearing and tyrannical- princes :' at 
others ſo luxuriant as even to tend to anarchy, 2 
worſe (late than tyranny itſelf, as any government 
is better than none at all. But the vigour of our free 
conſtitution has always delivered the nation from 
theſe embarraſſments: and, as ſoon as the convulſi- 
ons conſequent on the ſtruggle have been over, the 
balance of our rights and liberties has ſettled to its 
proper level; and their ſundamental articles have 
been ſrom time to time aſſerted in parliament, as 


often as they were thought to be in danger. 


Firſt, by the great charter of liberties, which was 
obtained, ſword in hand, from king John, and af- 
terwards, with ſome alterations, confirmed in par- 
liament by king Henry III. his fon. Which char- 
ter contained very ſew new grants; but, as fir Ed- 
ward Coke? obſerves, was for the molt part decla- 

© S. 666. Sce ch. 14. 7 2 Inſt, proem, | 
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ratory of the principal grounds of the fundamental 


laws of England. Afterwards by the ſtatute called 


confirmatio cartarumò, whereby the great charter is 
directed to be allowed as the common law; all judg- 
ments contrary to it are declared void ; copies of it 
are ordered to be ſent to all cathedral churches, and 
read twice a year to the people; and ſentence of ex- 
communication is directed to be as conſtantly de- 
nounced againſt all thofe that by word, deed, or 


counſel, act contrary thereto, or in any degree in- 


| fringe it. Next by a multitude of ſubſequent corro- 
borating ſtatutes (fir Edward Coke, I think, reckons 
thirty-two?,) from the firſt Edward to Henry IV. 
Then, after a long interval, by the petit ion of right ; 
which was a 1 declaration of the ber- 
ties of the people, aſſented to by king Charles I. in 
the beginning of his reign. Which was clofely fol- 
lowed by the ſtill more ample conceſſions made by 
that unhappy prince to his parliament, before the 
fatal rupture between them; and by the many ſalu- 
tary laws, particularly the #abeas corpus act, paſſed 
under Charles II. To theſe ſucceeded the bill of 
rights, or declaration delivered by the Jords and 
commons to the prince and princeſs of Orange 13 
Feb. 1688; and afterwards enacted in parliament, 
when they became king and queen; which declara- 
tion concludes in theſe remarkable words; “ and 
«they do claim, demand, and infiſt upon, all and 
«ſingular the premiſes, as their undoubted rights 
„and liberties,” And the act of parliament itfelf * 
recognizes * all and ſingular the rights and liber- 
ties afſerted and claimed in the ſaid declaration 
* to be the true. antient, and indubitable rights of 
* the people of this kingdom.” Laſtly, theſe liber- 
ties were again aſſerted at the commencement of the 
preſent century, in the ad of ſettlement *, whereby 
the crown was limited to his preſent majeſty's illul- 
trious houſe : and ſome new proviſions were added, 
at the ſame fortunate æra, for better ſecuring our 
religion, laws, and liberties ; which the ſtatute de- 
cl ires to be © the birthright of the people of Ex- 
* 25 Edw. I. 01 W. & NI. ſt. 2, c. 2. 
9 2 Inſt. proem. 1 12 & 13 W. III. c. 2. 
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„land,“ according to the antient dectrine of tbe 
ommon law *, * | 
Thus much for the declaration of our rights and 
liberties. The rights themſelves, thus defined by 
theſe ſeveral ſtatutes, conſiſt in a number of private 
immunities ; which will appear, ſrom what has been 
premiſed, to be indeed no other, than either that 
refiduum of natural liberty, which is not required by 


the laws of ſocicty to be ſacrificed'to public conveni- 
ence; or elſe thoſe civil privileges, which ſociety 


hath engaged to provide, in lieu of the natural li- 
berties ſo given up by individuals. Theſe therefore 
were formerly, either by inheritance or purchaſe, 
the rights of all mankind ; but, in moſt other coun- 
tries of the world, being now more or leſs, debaſed 
and deſtroyed, they at preſent may be ſaid to remain, 
in a peculiar and emphatical manner, the rights of 


the people of England. And theſe may be reduced 


to three principal or primary articles; the right of —- 
perſonal ſecurity, the right of perſonal liberty, and \ 
the right of private property: becauſe, as there is no 
other known method of compulſion, or of abridging 
man's natural free will, but by au infringement or 
diminution of one or other-of theſe important rights, 


the preſervation of theſe inviolate, may juſtly be ſaid 


to include the preſervation of our civil immunities in 
their largeſt and moſt extenſive ſenſesꝶs: EY 
I. The right of perſonal ſecurity conſiſts in a per- 
ſon's legal and uninterrupted enjoyment of his liſe, 
his limbs, his health, and his reputation. bus 
1. Life is the immediate-gift«of God, ai right inhe 
aividual and it begins in 
contemplation of law as foon as an -/ infant is able to 
ſtir in the mother's womb: / For if a woman is quick 
with child, and by u potion or otherwiſe, killeth it 
im her womb; or if any one beat her, whereby the 
child dieth in her body, and ſhe is delivered of a 
dead child; this, though not murder, was by the an- 


tient law homicide or manſlaughter 3. But the mo- 


„ £6: | ft puer perium jam for maturh feerit, z 
Si aliguis mulierum pregnan- et maxime ſi fuerit animatum, facit 
tem gerenforit, wel ei venenum de» hemicidium, Bracton. J. 3. c. a1. 


derit, per guad fecerit ab;ri.vam: 
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dern law doth not look upon this offence in quite ſo 
atrocious a light, but metely as a heinous miſde- 
meſnor *, | | 
An infant in ventre ſa mere, or in the mother's 
womb, is ſuppoſed in law to be born for many pur- 
poſes. lt is capable of having a legacy, or a ſurren- 
der of a:copyhold:eſtate made to it. It may have a 
guardian aſſigned to it 5 ; and it is enabled to have 
un eſtate limited to its uſe, and to take aſterwards by 
ſuch limitation, as if it were then actually born“. 
And in this point the civil law agrees with ours. 
2. A man's limbs {by which ſor the preſent we 
only underſtand thaſe members which may be uſeful 
to him in fight, and the loſs of which alone amounts 
to may hem by che common law) are alſo the gift of 
the wiſe creator, to enable him to protect himſelf 
from external injuries in a ſtate of nature. To theſe 
"therefore he has a natural inherent right; and they 
cannot be wantonly deſtroyed or diſabled without a 
manifeſt breach of civil liberty, _ 
; © Both the life and limbs of a man are of ſuch high 
value, in the eſtimation of the law of England, that 
it pardons even homicide if committed /e defendends, 


or in:order to preſerve them, For whatever is done 
by a man, to ſave either life or member, is looked 1 
upon as done upon the higheſt neeeſſity and compul- FR 
ſion. Therefore: if a mu throug h fear of death or y 
mayhem is prevailed upon to execute a deed, or do hoy 
any other legal act; theſe, though accompanied with 10 
all other the requiſite ſolemnities, may be afterwards fe 
- avoided, if forced upon him by a well-grounded ap- | | 
prehenſion of loſing his life, or even his limbs, in * 
eaſe of his non : compliance . And the ſame is alſo a R. 
lufficient excuſe for the commiſſion of dan miſde- be 
meſnors, as will appear in the fourth book. Ihe ” 


conſtraint a man is under in theſe cireumſtances is 
called in-law dureſs, from the Latin durities, of which 
there are two ſorts ; dureſs of impriſonment, where 


wil inteihguntur in rerum nature 


4 2 Inſt. 50. 
s Stat. 12 Car. II. c. 44. VA cum de e:rum cammody agalur. 
© Stat. 10 & 11 W. III. c. 16. F. 1.5.26. 6 ate 


7 Li in were ſunt, in jure ci- 2 laſt. 383. 
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o a man actually loſes his: liberty, of which we ſhall 


Ce preſently ſpeak ; and dureſs per mitras, where the 
hardſhip is only threatened and impending, which is 

5 that we are now diſcourſing of. Dureſs per mines is 

** either for ſear of loſs of lite, or elſe ſor fear of may- 
n- hem, or loſs of limb. And this fear muſt be upon 
A ſufficient reaſon; - © non,” as Bratog cxpreſles it, 
- « ſuſpicio cujufibet vani et iueticuloſi hominis, ſed. talis 
S 4 1 l e 
7 gui poſt calere in virum cnſtantem; lalis enim de 


Jet eſſe metus, qui in fe cot.neat vitae periculum, aut 
corporis cruciatum?. A fear of battery, or being 
We beaten, though ever fo well grounded, is no dureſs ; 


tl neither is the tear of having one's houſe burned, or 
* one's goods taken away and deſtroyed; beeauſe in 
of theſe caſes, ſhould the threat be performed, a man 
elf may have ſatisfaction by requiring equivalent da- 
eſe mages *; but Ho ſuitable atonement can be made for 
ey the loſs of life, or limb. And the indulgence ſhewn » 
La to a man under this, the principal, ſort of dureſs, 


the ſear of loſing his liſc or limbs, agrees alſo with 
that maxim of the civil law; ignoſcitur ei gui ſunguinem 
ſuum gudl. ter qualiter rewemplum voluit * * - ET 
The law-not only regards life- and member, and 
protects every man in the enjoy ment of them, but 
allo furniſhes him with every ching neceſſary for cheir 
ſupport. For there is no man ſo indigent or wretch- 
ed, but he may demand a ſupply ſufficient for all the 
neceſſities of life from the more opulent part of the 
community, by means ofthe ſeveral ſtatutes enaqted 
fer the relief of «the poor, of which in their proper 
places. A humane proviſion; yet, though dictated | 
by the principles of ſociety, diſcountenanced by the 
Roman laws. For the edicts of the emperor Conſtan- 
tine commanding the public to maintain the children 
of thaſe who were unable to provide for them, in 
order to pre vent the murder and expoſure of infants, 
an inſtitution ſounded on the ſame principle as our 
foundling hoſpitals, chough comprized in the I he. 
doſian code ?, were rejected in Juſtinian's collection. 


1 4. ef. J. 48. 21. 1. =D 
© 2lnſt. 483. | 2 . 11. 270 1 
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Theſe rights, of life and member, can only be de- 
termined by the death of the perſon; which was 
formerly accounted to be either a civil or natural 
death. The civil death commenced, if any man was 


| baniſhed or abjured the realm 3 by the proceſs of the 


common law, or entered into religion; that is, went 
into a monaſtery, and became there a monk profeſſ- 
ed; in which caſes he was abfolutely dead in law, 
and his next heir ſhould have his eſtate. For, ſuch 
baniſhed man was entirely cut off from ſociety ; and 
ſuch a monk, upon his profeſſion, renounced ſolemn- 
Iy all ſecular concerns: and beſides, as the popiſh 
clergy claimed an exemption from the duties of civil 
life and the commands of the temporal magiſtrate, 


the genius of the Engliſh laws would not ſuffer thoſe 


perſons to enjoy the benefits of ſociety, who ſecluded 
themſelves from ic, and refuſed to ſubmit to its re- 
gulations *, A monk was therefore accounted civj- 
liter mortuus, and when he entered into religion 
might, like other dying men, make his teſtament 


and executors ; or, if he made none, the ordinary 


might grant adminiſtration to his next of kin, as it 
he were actually dead inteſtate. And ſuch executors 
and adminiſtrators had the ſame power, and might 
bring the ſame actions for debts due 70 the religious, 
and were liable to the ſame actions for thoſe due from 
him, as if he were naturally deceaſed s. Nay, fo far 
has this prmciple been carried, that when one was 
bound in a bond to an abbot and his ſucceſſors, and 
afterwards made his executors and profeſſed himſelf 
a monk of the ſame abbey, and in proceſs of time 
was himſelt made abbot thereof; here the law gave 
him, in the capacity of abbot, an action of debt 
againſt his own executors to recover the money 
due 6. In ſhort, a monk or religious was ſo effectu- 
ally dead in law, that a leaſe made even to a third 
perſon, during the life (generally) of one who after- 


wards became a monk, determined by ſuch his entry 


3 Co. Litt. 133. Chriſti; nee beneficium pertinet ad 

This was alſo a rule in the eum gui non debet gerere officium. . 
feodal law, J. 2. f. 21. deft eſe 5 Litt. $. 200. 
miles ſeculi, qui fattus off miles Co. Litt. 133. 
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into religion : for which reaſon leaſes, and other 


conveyances for life, were uſually made to have and 


to hold for the term of one's zatural life 7. But, even 


in the times of popery, the Jaw of England took no 


cognizance of profeſſion in any foreign country, be- 
cauſe the fact could not be tried in our courts *; and 
therefore, ſince the reformation, this diſability is 
held to be aboliſhed ? ; as is alſo the diſability of ba- 
niſhment, conſequent upon abjuration, by ſtatute 21 
jag . -: | 
This natural life being, as was before obſerved, 
the immediate donation of the great creator, cannot 
legally be diſpoſed of or deſtroyed by any individu- 
al, neither by the perſon himſelt nor by any other of 
his fellow-creatures, merely upon their own” autho- 
rity. Yet nevertheleſs it may, by the divine per- 
miſſion, be ſrequently forfeited for the breach of 
thoſe laws of ſociety, which are enforced by the 


; ſanction of capital puniſhments ; of the nature, re- 


ſtrictions, expedience, and legality of which, we 
may hereafter more conveniently inquire in the con- 
cluding book of theſe commentaries. At preſent, I 
thail only obſerve, that whenever the conflitution of 
a ſtate veſts in any man, or body of men, a power of 
deſtroying at pleaſure, without the direction of laws, 
the lives or members of the ſubjeq, ſuch conſtituti- 
on is in the higheſt degree tyrannical: and that 
whenever any laws direct ſuch deſtruction for light 
and trivial cauſes, ſuch laws are likewiſe :yrannica}, 
though in an inferior degree : becauſe here the ſub- 
jet is aware of the danger he is expoſed to, and 
may by prudent ' caution provide againſt it. The 
ſtatute law of England does therefore very ſeldom, 
and the common law does never, inflict any puniſh- 
ment extending to life or limb, unleſs upon the high- 
elt neceſlity ; and the conſtitution is an utter ſtranger 


to any arbitrary power of killing or maiming the 


ſubje& without the expreſs warrant of law. Nuf- 

lus liber home,” ſays the great charter , “ aliquo 

« modo deſtruatur, niſi per legale judicium parium ſuo- 

« rum aut per legem terrae.” Which words, ** aligue 
2 2 Rep. 48. Co. Litt. 132. 9 1 Salk. 162. 
® Co, Tut 8 : c. 29. 
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© modo deſtruatur,“ according to fir Edward Coke *, 
include a prohibition not only of &i/ling, and maim- 
ing, but alſo of torturing (to which our laws are 
rangers) and of every oppreſſion by colour of an 
illegal authority. And it is enacted by the ſtatute 5 
Edw. III. c. 9. that no man ſhall be farejudged of 
life or limb, contrary to the great charter and the 


law of the land: and again, by ſtatute 28 Edw. III. 


c. 3. that no man ſhall be put to death, without be- 
ing brought to anſwer by due proceſs of lav. 
3. Befides thoſe limbs and members that may be 
neceſſary to a man, in order to defend limfelt or 
annoy his enemy, the reſt of his perſon or body is 
alſo entitled, by the ſame natural right, to ſecurity 
ſrom the corporal inſults of menaces, aſſaults, beat- 
ing, and wounding; though ſuch inſults amount not 
to deſtruction of lite or member. 

4. Ihe preſervation of a man's health from ſuch 

practices as may prejudice or unnoy it; and ä 


5. The ſ:curity ct his reputation or good name 


from the arts of detraction and ſlander, are rights 
to which every man is eutitled, by reaſon and natu- 
ral juſtice ; ſinee without theſe it is impoſſible to have 
the perſect enjoyment of any -oiher advantage or 


right. But theſe three laſt articles (being cf mach 


leſs importance than thoſe which have gone before, 
and thoſe which are yet to come) it will ſuffice 10 
have barely mentioned among the rights of perſons: 
referring the more minute diſcuſſion of their ſeveral 
branches, to thoſe parts of our commentaries which 
treat of the infriogement of theſe rights, under the 
head of perſonal wrongs. 

Ul. Next to perſonal ſecurity, the law of England 
regards, aſſerts, and preſer ves the perſonal liberty 
of individuals. I his perſonal liberty conſiſts in the 
power of loco- motion, of changing ſituation, or re- 
moving one's perſon to whatſoever place one's oun 
inclination may direct; without impriſonment or 
reſtraint, unleſs by due courſe of law. Concerning 
which we mah make the ſame obſervations as upon 


; A Inſt. 48. 
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the preceding article; that it is a right frialy-na- 
tural ; that the laws of England have never abridg- 


ed it without ſufficient cauſe; and, that in this king 


dom it can never be abridged at the mere dticretion 
of the magiſtrate, without the explicit permiſſion of 


the laws. Here again the language of the great 
charter? is, that no freeman ſhall be taken cr im- 
priſoned, but by the lauful judgment of his equals, 
or by the law of the land. And many ſubſequent 


eld ſtatutes 3 expreſsly direct, that no man ſhall be 
taken or impriſoned by ſuggeſtion or petition to the 
king or his council, unleſs it be by legal indictment, 
or the proceſs af the common law. By the petition 


of right, 3 Car. I, it is enacted, that no freeman ſhal! 


be impriſoned or detained without cauſe ſnewn, to 
which he may make anſwer according to law. By 
16 Car. I. c. ro. if any perſon be reſtrained of his 
liberty by order or decree of any illegal court, or by 
command of the king's majeſty in perſon, or by war- 
rant of the council board, or of any of the privy 
council; he ſhall, upon demand of his council, have 
a writ of habeas corpus, to bring his body before the 


court of king's bench or common pleas; who: thall 


determine whether the cauſe of his commitment be 
juſt, and thereupon do as to juſtice ſhall appertain. 


And by 31 Car. II. c. a. commonly called the hake- 


as cor pus ad, the methods of obtaining this writ, are 
ſo plainly pointed out and enforced, that, ſo long as 


this ſtatute remains unimpeached, no ſubject of En- _ 


gland can be long detained in priſon, except in thoſe 
caſes ic which the law requires and juſtifies ſuch de- 
tainer. And, leſt this act ſhould be evaded by de- 
manding unreaſonable bail, or ſureties for the pri- 
ſoner's appearance, it is declared by 1 W. & M. ſt. 
2. c. 2. that exceſſive bail ought not to be required. 

Of great importance to the public is the ꝓreſerva - 


tion of this perſonal liberty: for if once it were left 


in the power of any, the higheſt, magiſtrare to im- 
priſon arbitrarily whomever he or his officers 


2 Cc, 29. 2 221 ? III. ſt. 7 c. 4. 28 Edw. III c. G 
3 5 Edw. Ill, c. 9. 33)Edw, oth 3 
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thought proper, (as. in France it is daily practiſed 
by. the crown !) there would ſoon be an end of all 
other rights and immunities. Some have thought, 
that unjuſt attacks, even upon life, or property, at 
the arbitrary will of the magiſtrate, are leſs danger- 
ous to the commonwealth, than ſuch as are made 


upon the perſonal liberty of the ſubject. To bereave 


a man of life, or by violence to confiſcate his eſtate, 
without accuſation or trial, would be fo groſs and 
notorious an act of deſpotiſm, as mult at once convey 


the alarm of tyranny throughout the whole kingdom: 
but confinement of the perſon, by ſecretly hurrying 


him to gaol, where his ſufferings are unknown or 
forgotten, is a leſs public, a leſs ſlriking, and there- 


fore a more dangerous engine of arbitrary govern- 


ment. And yet ſometimes, when the ſtate is in real 
danger, even this may be a neceſſary meaſure. But 
the happineſs of our conſtitution is, that it is not left 
to the executive power to determine when the dan- 
ger of the ſtate is ſo great, as to render this meaſure 
expedient: for it is the parliament only, or legiſla- 
tive power, that, whenever it ſees proper, can au- 
thorize the crown, by ſuſpending the habeas corpus 
act ſor a ſhort and limited time, to impriſon ſuſpe&- 
ed perſons without giving any reaſon for ſo doing; 
as the ſenate of Rome was wont to have recourſe to 


a dictator, a magiſtrate of abſolute authority, when 


they judged the republic in any imminent danger. 
The decree of the ſenate, which uſually preceded the 
nomination of this magiſtrate, ** dent operam conſuler, 
« ne quid-reſpublica detrimenti capiat, was called the 
ſenatus conſultum ulti mae necefitatis. In like man- 
ner this experiment ought only to be tried in caſes of 
extreme emergency; and in theſe the nation parts with 
its liberty ſor a while, in order to preſerve it for ever. 
The confinement of the perſon, in any wile, is an 

: impriſonment. So that the keeping a man againſt 
his will in a private houſe, putting him in the ſtocks, 
arreſting or forcibly detaining him in the ſtreet, is 


1 T have been aſſured upon ſres de cachet were ifſued; upon 
good authority, that, during the ſingle ground of the famous 
the mild adminiſtration of car- bulle unigenitar, 

dinal Fleury, above 54,c09 l- 


_  Boox I. 
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an impriſonment *. And the law ſo much diſcourages 
unlawful confinement, that if a man is under dureſs 
F impriſonment, which we before explained to mean 
a compulſion by an illegal reſtraint of liberty, un- 
til he ſeals a bond or the like ; he may allege this du- 
reſs, and avoid the extorted bond. But if a man be 
lawfully impriſoned, and either to procure his diſ- 
charge, or on any other fair account, ſeals a bond 
or a deed, this is not by dureſs of impriſonment, 
and he is not at liberty to avoid it 3, To make impri- 
S ſonment lawful, it muſt either be by proceſs from the 
courts of judicature, or by warrant from ſome legal MW 
officer having authority to commit to priſon 3 which 
warrant mult be in writing, under the hand and ſeal 
of the magiſtrate, and expreſs the cauſes of the com- 


| mitment, in order to be examined into (if neceſſary) 
b upon a habeas corpus. If there be no cauſe expreſſed, 
8 the gaoler is not bound to detain the priſoner.“ For 
5 the law judges in this reſpect, ſaith ſir Edward Coke, 
i like Feftus the Roman governor ; that it is unreaſon- 
4 able to ſend a priſoner, and not to ſignify withal the 

; crimes alleged againſt hing ; 

4 A natural and regular conſequence of this perſo- 


nal liberty, is, that every Engliſhman may claim a 
pf right to abide in his own country ſo long as he pleaſes; 
and not to be driven from it unleſs by the ſentence of 


. | the law. The king indeed, by his royal prerogative, 
de may iſſue out his writ ne erat regnum, and prohibit 
any of his ſubjects from going into foreign parts with 
he out licence . This may be neceſſary for the public 
vl ſervice and ſafeguard of te commonwealth. But na 
15 power on earth, except the authority of parliament, 


: can fend any ſubject of England out of the land 
ith 2 . = - . ry 
ap ainſt his will; no, not even a criminal. For exile, 


1+ and tranſportation, are puniſhments at preſent un- 
he known to the common law; and, whenever the tat- 
ks ter is now inflicted, it is either by the choice of the 
58 criminal himſelf to eſcape a capital puniſhment, or 
va elſe by the expreſs direction of ſome modern act of 
10 parliament. To this purpoſe the great charters de- 
no 1 . s F. N. B. 33. | 


_ 5 2 luſt. 484. 6 c. 29. 
4 lbia. 52, 53. FIR | 
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clares, that io freeman ſhall be baniſhed, unleſs by 


the judgment of his peers, or by the law of the land. 
And by the haleas corpus act, 31 Car. II. c. 2. own ſe- 
cond magna car ta, and ſlable bulwark of our libertics) 


it is enacted, that no ſubject of this realm, who is an 


inhabitant of England, Wales, or Berwick, ſhall be 
ſeat priſoner into Scotland, Ireland, Jerſey, Guern- 
Ley, or places beyond the ſeas ; (where they cannot 
have the full benefit and protection of the common 
law) but that all ſuch impriſonments ſhall be illegal; 
that the perſon, who ſhall dare to commit another 
contrary to this law, ſhall be diſabled from bearing 
any office, ſhall incur the penalty of a pre-xu.:tre, 
aud be incapable of receiving the king's pardon : and 
the party ſuffering ſhall alſo have his private action 
againſt the perſon committing, and all his aiders, ad- 
viſers and abettors, and ſhall recover treble coſts; be- 
fides his damages, which no jury ſhall aſſeſs at leſs 
- than five hundred pounds. 

_ The law is in this reſpect fo benignly and liberally 


conſtrued ſor che benefit of the ſubject, that, though 


within the realm the king may command the attend 
ance and ſervice of all his liegemen, yet he cannot 
ſend any Laan 0 of the realm, even upon the public 


er vice ; excepting ſailors and ſoldiers, the nature of 


whoſe employment neceſſarily implies an exception: 
he cannot even conſtitute a man lord deputy or lieu- 
tenant of Ireland againſt his will, nor make him a fo- 
reign ambaſſador 7. For this might in reality be no 
more thay an honourable exile. WET EE Ss 

III. The third abſolute right, inherent in every 
Engliſhman, is that of property: which conſiſts in the 
free uſe, enjoyment, and diſpoſal of all his acquiſitions, 
without any control or diminution, ſave only by the 
laws of the land. The original of private property 
is probably ſounded in nature, as will be more fully 
explained in the ſecond book of the enſuing commen- 
taries: but certainly the modifications under which 
we at preſent find it, the method of conſerving it in 
the preſent owner, and of tranſlating it from man to 
man, are entirely derived ſrom ſociecy : and are ſome 
of thoſe civil advantages, in exchange for which cve- 

| 7 2 loſt. 46, | 
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ry individual has reſigned a part of his natural liber- 

ty. The laws of Eng land are therefore, * 

| 2 and, juſtice, A N norte era 

ing and protecting this right. pom this principle 

| the * — * has Area frreman ſhall 

be diſſeiſed, or diveſted, of his ſrec hid, or dſchis liber - 

Lies, or free cuſloms, but by the judgment of his peers, 

or by the law of the land. And by a variety of an- 

| tient ſtatutes ? it is enacted, that no man's lands or 
| goods ſhall be ſeiſed into the king's hands, againſt the 
great charter, and the law of the land and that no 
man ſhall be diſinherited, nor put out of his franc liiſps 

or freehold, unleſs he e duly brought to anſwer, and 


be forejudged by courſe of ſaw And if any thing be 
4 done to the contrary, it ſhall be redreifed, aud holden 
k for nene. Es L . 1 af 

: So great moreover its the regard of the Jaw for pri- 
5 vate property, that it will not authoriae the leaſt vio- 


lation of it; no, not even for the general good of the 
whole community. If a new road, for inſtance, were 


to be made through the grounds of a private perſon, 
* it might perhaps be extenſively beneficial to che pub- 
t lic; but the uy ꝓermits no man, or ſet of men, to do 
ic this without conſent of the owner of the land. In 
'f vain may it be urged, chat the good of the individual 
br, ought to yield to that of the community; for it 
* would be dangerous to allow any private man, or 
* even any ꝓublic tribunal, to be the judge of this com- 
10 man good, and to decide whether it be expedient or 
no. Beſides, the publie good is in nothing more eſ- 
ry {entially intereſted, than in the protection of every in- 
he dividual's private rights, as inodelled by the muniei- 
3 pal law. In this and ſimilar caſes the legiſſature alone 
he can, and indeed frequently does, intenpoſe, and com- 
ty pel the individual to aequieſce. But how does it in- 
Ur terpoſe and compel ? Not by abſolutely ſtripping the 
n- lubject of his property in an arbitrary manner i; but 
ch by giving him a full indemnification and equivalent 
in . for the injury thereby ſuſtained. The public is now | 
to conſidered as an individual, treating with an indivi- 1 
me dual for an exchange. All that the legiſlature does 9 


ve· 28 85 29. ; III. ſt. LD Che 28 Edw. III. 
„ Edw, III. c. 9. 25 Edw. c. 3. 5 * 
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is to oblige the owner to alienate his poſſeſſions for a 


reaſonable price; and even this is an exertion of 


power which the legiſlature indulges with caution, 
and which ray e legiſlature can perform. 


Nor is this the only inttance in which the law of 


the land has poſtponed even 1 blie neceflity to the ſa- 


cred and inviolable rights of private property. For 
no ſubject of England can be conſtrained to pay any 


aids or taxes, even for the defence of the realm or 


the ſupport of government, but ſuch as are impoſed 
by his own conſent, or that of his repreſentatives in 


purliament. By the ſtatute 25 Edw. I. c. 5. and 6. 
it is provided, that the king thall not take any aids or 


. taſks, but by the common aſſent of the realm. And 


what that common aſſent is, is more fully explained 


by 34 Edw. I. |. 4. c. 1. which ? enacts, that no tal- 
liage or aid ſhall be taken without the affent of the 


archbiſhops, biſhops, earls, barons, knights, burgeſſes, 


and other freemen of the land: and again, by 14 Edw. 


III. ſt. 2. c. 1. the prelates, earls, barons, and com- 


mons, citizens, burgeſſes, and merchants ſhall not be 


charged to make any aid, if it be not by the common 


like c 
liament. Ard, laſtly, by the ſtatute 1 W. & M. ſt. 2. 


aſſent of the great men and commons in parliament. 


And as this fundamental law had been ſhamefully 
evaded under many ſucceeding princes, by compulſive 
loans, and benevolences extorted without a real and 
voluntary conſent, it was made an article in the pe- 
tition of right 3 Car. I, that no man ſhall be compel - 
ledto — gift, loan, or benevolence, tax, or ſuch 

arge, without common conſent by act of par- 


c. 2. ic is declared, that levying money for or to the 


. ule of the crown, by pretence of prerogative, with - 


out grant of parliament ; or for longer time, or in 
other manner, than the ſame is or ſhall be granted ; 


is een. | , 
In the three preceding articles we have taken a 


; ſhort view of the principal abſolute rights which ap- 


d 9 See the introduction to the reality nothing more than a ſort 
great xp (edit. Oxen.) ſub of tranſlation into Latin of the 


4 1297; wherein it is ſhewn confirmatio carterum, 25 Edw. |, 


that this ſtatute de talliagis nm which was originally publiſhed 
- concedendo, ſuppoſed to have in the Norman language. 


been made in 34 Edw. l, is in 


. a. ane 


ing chapter. 
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pertain to every Engliſhman. But in vain would 


theſe rights be declared, aſcertained, and protected 


by the dead letter of the laws, if the conſtitution had 
provided no other method to ſecure their actual en- 


joyment. It has therefore eſtabliſhed certain other 
auxiliary ſubordinate rights of the ſubject, which | 


ſer ve principally as outworks or barriers, to protect and 
maintain inviolate the three great and primary rights, 
of perſonal ſecurity, perſonal liberty, and private 
property. Theſe are, Th 
1. The conſtitution, powers, and privileges of par- 
liament, of which I ſhall treat at large in the enſu- 


2. The limitation of the king's prerogative, b 
bounds, ſo certain and notorious, that it is impoſh- 
ble he ſhould either miſtake or legally exceed them 
without the conſent of the people. Of this alſo I 


_ ſhall treat in its proper place. Ihe former of theſe 


keeps the legiſlative power in due health and vigour, 
ſo as to make it improbable that laws ſhould be en- 
acted deſtructive of general liberty: the latter is a 


guard upon the executive power by reſtraining it from 


acting either beyond or in contradiction to the laws, 


that. are framed and eſtabliſhed by the other. 


3. A third ſubordinate right of every Engliſhman : 


is that of applying to the courts of juſtice for redreſs 
of injuries. Since the law is in England the ſupreme 


arbiter of every man's life, liberty, and property, 
courts. of juſtice mult at all times be open to the ſub- 
ject, and the law be duly adminiſtered therein, The 
emphatical-wards of magna carta, ſpoke in the per- 
ſon of the king, who in judgment of law (ſays fir Ed- 
ward Coke) is ever preſent and repeating them in all 
his courts, are theſe ; aulli vendemus, null; negabimus, 
aut differemus redum wel juſtitiam : ** and therefore 
* erery ſubject,” continues the ſame learned author, 
for injury done to him in Bonis, in terris, vel perſona, 
** by any other ſubject, be he eccleſiaſtical or tempo- 
ral without any exception, may take his remedy by 
the courſe of the law, and have juſtice and right 
for the injury done to him, freely without ſale, fully 
© without any denial, and ſpeedily without delay.” 
4 c. 29. a 2 2 Inſt. 55. 
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It were endleſ#to enumerate all the afirmative acts of 


parkament, wherein juſtice is directed to be done ac- 


cording to the law of the land: and what that law 
is, every ſubject knows, or may know, if he pleaſes; 
for it depends not upon the arbitary will of any judge, 
but is permanent, fixed, and unchangeable, unleſs by 
authority of parliament. halt however juſt mention 


a. feu negative ſtatutes, whereby abuſes, perverfions, 
or delays of juſtice, eſpecially by the prerogative, are 


reſtrained. It is ordained by magna cartaò, that nofree- 
man ſhall be outlawed, that is, put out of the protection 
and benefit of the laws, but according to the law of the 
land. By 2Edw. III. c.8. and 11 Ric. II. c. 10. it is enact- 
ed, that no commands or letters ſhall be ſent under the 
great ſeal, or the little ſeal, the ſignet, or privy ſeal, in 
diſturbance of the law; or to diſturb or delay common 
right: and, thoughfuch commandments ſhould come, 
the judges ſhall not ceaſe to do right; which is alſo 
made a part of their oath by ſtatute 18 Edw. III. ſt. 
4. And by 1 W. & M. ſt. 2. c. 2. it is declared, that 
the: pretended power of fuſpending, or diſpenſing 


with laws, or the execution of laws, by regal autho- 


rity, without conſent of parliament, is illegal. 
Not only the ſubſtantial part, or judicial deciſions, 
of the law, but alſo the formal part, or method of 
proceeding, cannot be altered but by parlament: for, 
if once thofe out works were demoliſhed, there would 
be an inlet to all manner of innovation in the body 
of the law itſelf. Ihe king, it is true, may erect new 


courts of juſtice ; but then they muſt proceed accord- 


ing to the old eſtablimed forms of the common law. 
For which reaſon it is declared in the ſtatute 16 Car. 
I. c· 10. upon the diſſolution of the court of ſtarcham- 
ber, that neither his majeſty, nor his privy council, 
have any juriſdiction, power, or authority by Eng- 
liſh bill, petition, articles, libel. (which were the courte 
of proceeding in the ſtarehamber, borrowed from the 
civil law) or by any other arbitrary way whatſoever, 
to examine, or drawintoqueſtion, determine, or diſpoſe 
of the lands or goods of any ſubjects of this kingdom; 


but chat the fame ought to be tried and determined 
in the ordinary courts of juſtice, and by courſe of la. 


3 e. 29. i 


h 
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4. Tf there ſhould happen any uncommon injury; 
or infringement of the rights before- mentioned, 
which the ordinary courſe of law is too defective to 


reach, there ſtill remains a fourth ſubordinate right, 


appertaining to every individual, namely, the right 
of petitioning the king, or either houſe of parliament, 
for the redreſs of grievances. In Ruſſia we are told 
that the czar Peter eſtabliſhed a law, that no fabject 
might petition the throne, till he had firſt petitioned 
two different miniſters of ſtates In cafe he had ob- 
rained juſtice from neither, he might then preſent a 
third petition to the prince; but upon pain of death, 
it found to be in the wrong. The conſequence of 


which was, that no one dared to offer fach third 


petition ; and grievances ſeldom falling under the 
notice of the ſovereign, he had Intle opportunity to 
redreſs them. The reſtrictions, for ſome there are, 
which are laid upon petitioning in England, are of a 
nature extremely different ; and while they promote 
the ſpirit of peace, they are Mtheck upon that of 
liberty. Care only muſt be taken, leſt, under the 
pretence of petitioning, the ſubje& be guilty of any 
riot cr tumult; as happened in the opening of the 
memorable parliament in 1640: and, to prevent this, 
it is provided by the ſtatute 13 Car. II. ſt. 1. c. 5. 
that no petition to the king, or either houſe of parlia- 
ment, for any alteration in church or ſtate, ſhall be 
ſigned by above twenty perſons, unleſs the matter 
thereof be approved by three juſtices of the peace, 
ar:the major part of the grand jury, in the country 
and in London by the lord mayor, aldermen, and 
common council : nor ſhall any petition be preſented 
by more than ten perſons at a time. But, under 
theſe regulations, it is declared by the ſtatute 1 W. 
& M. ſt. 2. c. 2. that the ſubject hath a right 
to petition; and that all commitments and proſetu- 
tions for ſuch petitioning are illegal. ; 955 

5. The fifth and laſt auxiliary right of the ſubject, 
that I ſhall at preſent mention, is that of having 
arms for their defence, ſuitable to their condition 
and degrees, and ſuch as are allowed by law. Which 


2 Monteſq. Sp. L. xii. 26. 
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is alſo declargd by the ſame ſtatute 1 W. & M. ſt. 2, 
c. 2. and it is indeed a public allowance under due 
reſtrictions, of the natural right of reſiſtance and 
ſelf-preſervation, when the ſanctions of ſociety and 
laws are found inſufficient to reſtrain the violence of 
oppreſſion. | 8 
In theſe ſeveral articles conſiſt the rights, or, as 
they are frequently termed, the liberties of Engliſh- 
men: liberties, more generally talked of, than 
thoroughly underſtood ; and yet highly neceſſary to 
be perfectly known and conſidered by every man 
of rank or property, leſt his ignorance of the points 
| Whereon they are founded ſhould hurry him into 
faction and licentiouſneſs on the one hand, or a 
puſillanimous indifference and criminal ſubmiſſion 
on the other. And we have ſeen that theſe rights 
conſiſt, primarily, in the free enjoyment of perſonal 
ſecurity, of perſonal liberty, and of private property, 
So long as theſe remain inviolate, the ſubject is per- 
ſealy f. 

and oppreſſion muſt act in oppoſition to one or 
other of theſe rights, having no other object upon 
which it can poſſibly be employed. To preſerve 


theſe from violation, it is neceſſary that the conſtitu- 


tion of parliament be ſupported in its full vigour; 
and limits, certainly known, be ſet to the royal 
prerogative. . And, lady, to vindicate theſe rights, 
when actually violated or attacked, the ſubjects of 
England are entitled, in the firſt place, to the re- 
gular adminiſtration and free courſe of juſtice in 
the courts of law; next, to the right of petitioning 


the king and parliament for redreſs of grievances; : 


and lallly, to the right of having and uſing arms 
for ſelf-preſervation and defence. And all theſe 


rights and liberties it is our hirthright to enjoy en- 


tire; unleſs where the laws of our country have laid 
them under neceſſary reſtraints. Reſtraints in them- 
| ſelves fo gentle and moderate, as will appear upon 

farther enquiry, that no man of ſenſe or probity 
would with to ſee them ſlackened. For all of us have 


It in our choice to do every thing that a good man. 


would deſire to do; and are reſtrained from nothing, 


* 


— 


ree ; for every ſpecies of compulſive tyranny 


Vos. 
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but what would be pernicious either to ourſelves or 
our fellow-citizens. So that this review of our ſitua- 
tion may fully juſtify the obſervation of a learned French 
author, who indeed generally both thought aad wrote 
in the ſpirit of genuine freedom *; and who hath not 
ſcrupled to profeſs, even in the very boſom of his native 
copntry, that the Engliſh isthe only nation in the world, 
where political or civil liberty is the direct end of its 
conſtitution, Recommending therefore to the ſtudent 
in our laws a farther and more accurate ſearch into this 


extenſive. and important title, I ſhall c'oſe my remarks 


upon it with the expiring wiſh of the famous father 
Paul to his country, EsTo PEN ET VUA!!! 


4 Monteſq. Sp. L. zi. 5. 
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CHAPTER Tns SECOND. 


OF THE PARLIAMENT: of 


N E are next to treat of the rights and duties of 
perſons, as they are members of ſociety, and ſtand in 
various relations to each other. Theſe relations are 
either public or private: and we will firſt conſider thoſe 
that are public. 

The molt univerſal public relation, by which men are 
connected together, is that of government ; namely, as 
governors and governed, or, in other words, as magil- 
trates and people. Of magiſtrates ſome alſo are ſi- 
preme, in whom the ſovereign- power of the ſtate reſides; 
others are ſubordinate, deriving all their authority from 
the ſupreme magiſtrate, accountable to him for their 
conduct, and acting in an inferior ſecondary ſphere. 

In all tyrannical governments the ſupreme magiſtracy, 
or the right of both making and of enforcing the laws, 
is veſted in one and the ſame man, or one and the ſame 
body of men; and wherever theſe two powers are uni 
ted together, there can be no public liberty. The ma- 
giſtrate may enact tyrannical laws, and execute then 
in a tyrannical manner, ſince he is poſſeſſed, in quality 
of diſpenſer of juſtice, with all the power which he 
legiſlator thinks proper to give himſelf. But, where 
the legiſlative and executive authority are in diltind 
hands, the former will take care not to entruſt tt 
latter with ſo large a power, as may tend to the ſub 
verſion of its own independence, and therewith of tit 
liberty of the ſubject. With us therefore in England 
this ſupreme power is divided into two branches ; tht 

oue legiſlative, to wit, the parliament, conſiſting 5 
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king, lords, and commons ; the other executive, con- 
biting of the king alone. It will be the buſineſs of this 
chapter to conſider the Britiſh parliament ; in which 
the legiſlative power, and (of courſe) the ſupreme and 
abſolute authority of the ſtate, is veſted by our conſti- 

tution. 5855 6 
The original or firſt inſtitution of parliaments is one 
of thoſe matters which lie ſo far hidden in the dark 
ages of antiquity, that the tracing of it out is a thing 
equally difficult and uncertain. Ihe word, parliament, 
ilelf (parlement or co:lhquium. as ſome of our hiſtorians 
tranſlate it) is comparatively of modern date ; derived 
irom the French, and ſignifying an aſſembly that met 
and conferred together, It was firſt applied to general 
of aſſemblies of the ſtates under Louis VII in France, 
in about the middle of the twelſth century *. But it is cer- 
arc Wl tain that, long before the introduction of the Norman 
ole language into England, all matters of importance were ' 
debated and ſettled in the great councils of the realm. 
A practice which ſeems to have been univerſal among 
the northern nations, particularly the Germans“; and 
agil- WH carried by them into all the countries of Europe, which 
they overran at the diſſolution of the Roman empire. 
des; keſies of which conſtitution, under various modifica- 
from lions and changes, are ſtill to be met with in the diets of 
Poland, Germany, and Sweden, and the aſſembly of 


e. he eſtates in Frances: for what is there now called the 
tracy) Kona, is only the ſupre me court of juſtice, con- 
la, Biting of the peers, certain dignified eccleſiaſtics and 
lame Nudges; which neither is in practice, nor is ſuppoſed to 
e un e in theory, a general council of the realm. 
e ma: With us in England this general council hath heen 
chen geld immemorially, under the ſeveral names of michel. 
a 10% or great council, michel-gemote or great meeting, 
hen ud more frequemly wiltena-gemnte or the meeting of 
diſind Mod. Un, Hif. xxiii. 307. de nor. Germ. c. . 
uſt de brit mention of it in our ſta- 5 Theſe were aſſerabled for the 
he {uf aw is n the preamble to the laſt time, A. P. 15 61. (Sce White 
"61h we of Weſtm, 1. 3 Edw. I. locke of parl. c. 72. or accordin 
1 0 F 1272. to Kabertſan, A. D. 1614 (Flik 


De nuaribus rebu- principer cin=, Cha. V. i. 359.) 
en', de majoriùst omner. Lac. 5 
G 2 


pe ot ; 
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wiſe men. It was alſo ſtiled in Latin, commune concilium 

regni, magnum concilium repis, Curia magna, conyentus E 
magnatum vel procerum, affiſa generalis, and ſometimes 2 
cammunitas regni Angliae *. We have inſtances of its 2 


meeting to order the affairs of the kingdom, to make 
new laws, and to mend the old, or, as Fleta 5 expreſſes 
it, ** novit injuriis emer/is nzva conflituere remedia,” ſo 7 
early as the reign of Ina king of the weſt Saxons, Ofa 
king of the Mercians, and Ethelbert king of Kent, in A 
the ſeveral realms of the heptarchy. And, after «heir dif 
union, the mirror 5 informs us, that king Alfred or- Jarl 
dained for a perpetual uſage, that theſe councils ſhould Jin; 
meet twice in the year, or oftener, if need be, to treat ili 


of the 1 of God's people; how they ſhould we 
' - keep themſelves from ſin, ſhould live in quiet, and — 


ſhould receive right. Our ſucceeding Saxon and Danif 
monarchs held frequent councils of this ſort, as appears N 
from their reſpective codes of law; the titles whereof 2 


uſually ſpeak them to be enacted, either bythe king oe 
with the advice of his wittena-gemote, or wiſe men, as, Maw, 
1 


** haec ſunt inſtituta, quae Edgarus rex conſilio ſapieniun 
ſuorum inſtituit; or to be enacted by thoſe ſages with 
the advice of the king, as, haec ſunt judicia, quae 
ſapientes conſilio regis Ethelflani inflituerunt ;” or laſtly, to 
be enacted by them both together, as, ** bae ſunt inſi- 
« tutiones, quas rex Edmundus et epiſcopi ſui cum ſa 
"0 pientibus ſuis inſtituerunt.“ 

here is alſo no doubt but theſe great councils were 
occaſionally held under the firft princes of the Normas 
line. Glanvil, who wrote in the reign of Henry the 
ſecond, ſpeaking of the particular amount of an amerce- 
ment in the ſheriff's court, ſays, it had never yet been gen 
aſcertained by the general aſſiſe, or aſſembly, but was 8 tue 
left to the cuſtom of particular counties ?. Here the WW - * 
general aſſiſe is ſpoken of as a meeting well know, f _ 6 
and its ſtatutes or deciſions are put in a manifeſt con- ch! 
tradition to cuſtom, or the common law. And i 


| Mnt's a 

4 Glanvil. J. 13. c. 32. J. 9. c. 7 Quanta effe debeat per wells J. a 
10, Pref. 9 Rep.—2 Inſt, 526. am generalem determinatum ., parli t 
. . l. TR ed pro cenfuetudine ſin gulir um am [amen 


r tatuem debetur, 1. g. c. 10- 
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Edward the third's time an act of parliament. made 
in the reign of William the conqueror, was pleaded 
in the caſe of the abbey of St. Edmund's-bury, and 
judicially allowed by the court®. | | 

Hence it indiſputably appears, that parliaments, or 
eneral councils, are coeval with the kingdom itſelf. 
7s thoſe parliaments were conſtituted and compoled, 
is another queſtion, which has been matter of great 
diſpute among our learned antiquaries ; and, particu- 
larly, whether the commons were ſummoned at all ; 
or, if ſummoned, at what period they began to ſorm a 
diſtinct aſſembly. But it is not my intention here to 
enter into controverſies of this fort; I held it ſufficient 
that it is generally agreed, that in the main the con- 
Litution of parliament, as it now ſtands, was marked 
out ſo long ago as the ſeventeenth year of king John, 
A. D. 1215, in the great charter granted by that 
prince; wherein he promiſes to ſummon all arch- 
bilhops, biſhops, abbots, earls, and greater barons, 
perſonally ; and all other tenants in chief under the 
crown, by the ſheriff and bailiffs ; to meet at a cer- 
tain place, with forty days notice, to aſſeſs aids and 
ſcutages when neceſſary, And this conſtitution has 
ſubſiſted in fact at leaſt from the year 1266, 49 Hen. 
Ill: there being {till extant writs of that date, to ſum- 
mon knights, citizens, and burgeſſes to parliament. 
| proceed therefore to enquire wherein conſiſts this 
conſtitution of parliament, as it now ſtands, and has 
ſtood for the ſpace of at leaſt five hundred years. And 
in the proſecution of this inquiry, I ſhall conſider, firſt, 
che manner and time of its aſſembling: ſecondly, its 
conſtituent parts: thirdly, the laws and cuſtoms rela- 
ung to parliament, conſidered as one aggregate body”: 
ſourthly and fifthly, the laws and —— relating 
to each houſe, ſeparately and diſtinctly taken: ſixthly, 
the methods of proceeding, and of making flutes, in 
both houſes : and laſtly, the manner of the parlia- 
ment's adjournment, prorogation and diſſolution. 

l. As to the manner and time of aſſembling. The 
parliament is regularly to be ſummoned by the king's 


Lear book, 21 Edw. III 65. 
8 


1 14 
f 


writ or letter, iſſued out of ag e by advice of the 
privy council, at Jeaft forty days before it begins to fit, 
It is a branch of the royal prerogative, that no 


appertain to the king; as he is a ſingle perſon, whoſe 


time when no parliament is in being 9. Nor is it an ex- 
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parliament can be convened by its own authority, or V 
by the authority „f any, except the king alone. And pi 
this prerogative is founded upon very good reaſon. le 
For, ſuppoling it had a right to meet ſpentaneouſly, ¶ be 
without being called together, it is impoſſible to con- Ita 
ceive that all the members, and each of the houſes, me 
would agree unanimouſly upon the proper time and wa 


place of meeting; and if half of the members met, the 


and half abſented themſelves, who ſhall determine i 
which is really the legiſlative body, the part afſembled 8 
eff 


or that which ſtays away ? It is therefore neceſſary that 
the parliament ſhould be called together at a detern - ¶ 48d 
nate time and place: and highly becoming its dignity 
and independence, that it ſhould be called together 
by none but one of its own conſtituent parts: and, 
of the three conſtituent parts, this office can only 


will may be uniform and ſteady ; the firſt perſon in the 
nation, being ſuperior to both houſes in dignity ; and 
the only branch of the legiſlature that has a ſeparate 
Exiſtence, and is capable of performing any act at a 


ception to this rule that, by ſome modern ſtatutes, on WM dotwit 


the demiſe of a king or queen, if there be then no 9 tha 
parliameut in being, the laſt parliament revives, anc by the 
is to fit again for ſix months, unleſs diſſolved by the ene | 

| ſucceſſor : for this revived parliament muſt have been odjectio 
originally ſummoned by the crown. ory 
U | 

9 By motives ſomewhat ſimilar rians have aſſigned theſe, as the deat d 

to theſe the Republic of Venice principal reaſons. 1. The pie cling 
was actuated, when towards the priety of having the execute ery ma 
end of the ſeventh century it abo- power a part of the legiſſatuo een |, | 


liſhed the tribunes of the people, or ſenate; to which the forma aui 
who were annually choſen by the annual magiſtrates were no! 4d n N, 
ſeveral diſtricts of the Venetian mitted. 2. "The neceſſity of . dle 
territory, and conſtituted a doge ving a ſingle perſon to convok WF 14. 


in their ſtead ; in whom the exe- the great council when ſeps 


cutive power of the ſtate at preſent ted. (Mod. Un. Hiſt, xxvil. 15. „Stat. 
reſides. For which their hiſto?- 
G 3 
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8 It is true, that by a ſtatute, 16 Car. I. c. 1. it was 
« enacted, that, if the king neglected to call a parliament 
5 ſor three years, the peers might aſſemble and iſſue out 
_ writs for chooſing one; and, in caſe of neglect of the 
\d peers, the conſtituents might meet and elect one them- 
_ ſelves. But this, if ever put in practice, would have 
y, been liable to all the inconveniences I have juſt now 
* ſtated: and the act itſelf was eſteemed ſo highly detri- 
es, mental and injuricus to the royal prerogative, that it 
. was repealed by ſtatute 16 Car. II. c. 1. From thence 
er, therefore no precedent can be drawn. + 
50 e is alſo true, that the conrention- parliament, which 


les Ml reſtored king Charles the ſecond, met above a month 
hat before his return; the lords by their own authority, 
1.» aad the commons in r of writs iſſued in the 
ity name of the keepers of the liberty of England by au- 
cher chority of parliament : and that the ſaid parliament fat 
and, Ml till the rwenty-ninth of December, full ſeven months 
only after the reſtoration :; and enacted many laws, ſeveral 
hoſe of which are ſtill in force. But this was for the neceſ- 
| the Wl fity of the thing, which ſuperſedes all law; for if 
and hey had not ſo met, it was morally impoſſible that 
arate the kingdom ſhould have been ſettled in peace. And 
at a che firſt thing done after the king's return was to 
n ex- bass an act declaring this to be a good parliament, 
« on notwithſtanding the defect of the king's writs 9. 
n node that, as the royal prerogative was chiefly wounded 
and by their ſo meeting, and as the king himſelf, who 


y tie zone had a right to object, conſented to wave the 
been Mobjeckion, this cannot be drawn into an example in 
prejudice of the rights of the crown. Beſides we 
lhould alſo remember, that it was at that time a 
beet doubt among the Jawyers*, whether even this 
fe pie ealing act made it a good parliament; and held by 
zecuti W'ery many in the negative: though it ſeems to have 
ziſſatwe, een too nice a ſcruple. And yet, out of abundant 
e for wion, it was thought neceſſary to confirm its acts 
e not 4 . | 
rel ke 1 tie next parliament, by ſtatute 13 Car. II. c. 7, & 
convolc . 14. ä 
 fp_.. ws; 
vii. 18“ Stat. 12 Car II. c. 1. 1 Sid. t. 
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It is likewiſe true, that at the time of the revolu- 
tion, A. D. 1688, the lords and commons by their 
own authority, and upon the ſummons of the prince 
of Orange, (afterwards king William) met in a con- 
vention, and therein diſpoſed of the crown and king- 

dom. But it muſt be remembered, that this aſſem- 
bling was upon a like principle of neceflity \as at the 
reſtoration ; that is, upon a full conviction that king 
James the ſecond had abdicated the government, and 
that the throne was thereby vacant; which ſuppoſi- 
tion of the individual members was confirmed by 
their concurrent reſoluticn, when they acuaity came 
together. And, in ſuch a caſe as the palpable va- 
cancy of a throne, it follows ex neceſſitate rei, that the 
form of the royal writs inuſt be laid aſide, otherwiſe 


no parliament can ever meet again. For, let us 


put another poſſible caſe, and ſuppoſe, for the ſake 
of argument, that the whole royal line ſhould at any 
time fail and become extinct, which would indiſpu- 
tably vacate the throne: in this ſituation it ſeems 
reaſonable to preſume, that the body of the nation, 
conſiſting of lords and commons, would have a right 
to meet and ſettle the government; otherwiſe there 
muſt be no government ar all. And upon this and no 
other principle did the convention in 1688 aſſemble. 
The vacancy of the throne was precedent to their 
meeting without any royal ſummons, not a conſequence 
of it. They did not aſſemble without writ, and then 
make the throne vacant ; but, the throne being pre. 
' viouſly vacant by the king's abdication, they aſſembled 
without writ, as they muſt do if they aſſembled at all, 
Had the throne been full, their meeting would not 
have been regular; but as it was really empty, ſuch 
meeting became abſolutely neceſſary. And accor- 
dingly it is declared by ſtatute i W. & M. ſt. 1. c. 1. 
that this convention was really the two houſes ot 
parliament, notwithſtanding the want of writs ot 
other defects of ſorin. So that, notwithſtanding the!: 
two capital exceptions, which were juſtifiable only 01 
a principle of neceflity, (and each of which, by the 
way, induced a revolution in the government) the rut: 
laid down is in general certain, that the king, on), 
can convoke a parliament. 


parliz 
ving | 
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And this by the ancient ſtatutes of the realm * he is 
bound to do every year, or oftener, if need be. Not that 
he is, or ever was, obliged by theſe ſtatutes to call -a 
new parliament every year; but only to permit a parlia 
ment to ſit annually for the redreſs of grievances, and 
diſpatch of buſineſs, if need be. Theſe laſt words are ſo 
looſe and vague, that ſuch of our monarchs as were 
inclined to govern without: parliaments, neglected the 
convoking them, ſometimes for a very conſiderable 


period, under pretence that there was no need of them. 


But, to remedy this, by the ſtature 16 Car. II. c. 1. it 
is enacted; that the ſitting and holding of parliaments ' 
ſhall not be intermitted above three years at the moſt.: 
And by the ſtatute 1 W. & M. ſt. 2c: 2: it is declared 
to be one of the rights of the people, that for redreſs - 
of all grievances, and for the amending, ſtrengthening, 


and preſerving the laws, parliaments ought to be 


held frequently: And this indefinite frequency is again 
reduced to a certainty by ſtatute 6 W. & M. c. z. which 
enacts; as the ſtatute of Charles the ſecond had done 


before, that a new parliament{hall de called withinthree 


years after the determination of the former. 

II. The conſtituent parts of a parliament are the next 
objects of our inquiry. And theſe are, the king's ma- 
jeſty, ſitting there in his royal political capacity, and the 
three eſtates of the realm; the lords ſpiritual, the lords 
temporal, (who ſit, together with the king, in one 
houſe) and the commons, who ſit by themſelves in 
another, And the king and theſe three eſtates, toge- 
ther, form the great -corporation or body politic of 
the kingdom“, of wech the king is ſaid to be capur, 
principium, et finis, For upon their coming together 
the king meets them, either in perſon or by repreſen- 
tation ; without which there can be no beginning of a 
parliaments: and he alſo has alone the power of diſſol- 
ving them. ; | : | 


* 4 Edw. III. c. 14. 36 Edw. III. mentary aſſemblies. Mod. Un. 
0.10. Hit. XXXIii. 15. | 
_ 3 This is the ſame period, that 4 z4Inſt, 1, 2. Stat. 1 Eliz. 
5 allowed in Sweden for intermit= c. 3. Hale of Parl. 1, 
ting their general dicts, or parlia= 5 4 Inſt. 6, 


5 
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it is highly neceſſary for preſerving the balance of 
the conſtitution, that the executive power ſhould be a 
branch, though not the whole, of the legiſlative. The 


total union of them, we have ſeen, would be productive 


of tyranny ; the total disjunction of them, for the prel- 
ent, would in the end produce the fame eſſects, by 
cauſing that union againſt which it ſeems to provide. 
The legiſlature would ſoon become tyrannical, by 
making continual encroachments, and gradually aſſu- 
ming to itſelf the 1ights of the executive power. Thus 
the long parliament of Char les the firſt, while it ated 
in a conſtitutional manner, with the royal concurrence, 
redreſſed many heavy grievances and eſtabliſhed many 
falutary laws. But when the two houſes aſſumed the 
power of legiſlation, in excluſion of the. royal authori- 
ty, they ſoon after aſſumed likewiſe the reins of admi- 
niſtration; and, in conſequence of theſe united powers, 
overturned hoth church and ſlate, and eſtabliſhed a 
worſe oppreſſion than any they pretended to remedy. 
To hinder therefore any ſuch encroachments, the king 
is himſelf a part of the parliament : and, as this is 
the reaſon of his being ſo, very properly therefore 
the ſhare of legiſlation, which the conſtitut ion has 
Placed in the crown, conſiſts in the power of rey« ding 
rather than reſolving ; this being ſufficient to anſwer 
the end propoſed. For we may apply to the royal 
negative, in this inſtance, what Cicero obſerves of 
the negative of the Roman tribunes, that the crown 
has not any power of doing wrong, but merely of pre- 
ven ing wrong from being done*®. The crown can- 
not begin of itſelf any alterations in the preſent elta- 
bliſked law; but it may approve or diſapprove of 
the alterations ſuggeſted and conſented to by the two 


houſes. The legiſſative therefore cannot abridge the 


executive power of any rights which it -now has by 
law, without its own conſent ; lince the Jaw muſt 
perpetually ſtand as it now does, unleſs all the powers 
will agree to alter it. And herein indeed conſiſts the 
true excellence of the Engliſh government, that all 
parts of it form a mutual check upon each other. In 


©. Sulla—tribunis plebis ſua lege injurice faciendat Fetgllatem a/eni, 
aux ferendi religuir. De LL. 3 9. 
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the legiſlature, the people are a check upon the no- 
bility, and the nobility a check upon the people; by 
the mu:ual priviiege of rejecting what the other has 


reſolved: while the king is a check upon both, which 


preierves the executive power from encroachments. 
And this very executive power is again checked and 
kept within due bounds by the two houſes, through : 
the privilege they have of inquiring into, impeach- 
ing, and punithing the conduct (not indeed of the 
king“, which would deſtroy his conſtitutional inde- 
pendence; but, which is more beneficial to the pub- 
lic) of his evil and pernicious counſellors. Thus every 
branch of our civil polity ſupports and is ſupported, re- 
gulates and is regulated, by the reſt: for the two houſes 
naturally drawing iu two directions ot oppoſite intereſt, 
and the prerogative in another (till different from them 
both, they mutually keep each other from exceeding 
their*proper limits; while the whole is prevented from 
ſeparation, and artificially connected together by 
the mixed nature of the crown, which is a part of the 
legiſlative, and the ſole executive magiſtrate. Like 
three diſtinct powers in mechanics, they jointly impel 
the machine of government in a direction different from 
what either, acting by itſelt, would have done; but 
at the ſame time in a direction partaking of each, and 
formed out of all; a direction which conſtitutes the 
true line of the liberty and happineſs of the com- 
munity. | 

Let _ now conſider theſe conſtituent parts of the 
ſovereign power, or parliament, each in a leparateview. 
The king's majeſty will be the ſubject of the next, and 
_ ſubſequent chapters, to Which we'mult at preſeur* 
refer. | | 

The next in order are the ſpiritual lords. Theſe 
conſiſt of two arch-biſhops, and twenty · four biſhops; 
and at the diſſolution of monaſterres by Henry Viki, 
conlilted likewiſe of twenty-ſix mitred abbots, and 
two priors s: a very conſiderable body, and in thoſe 
times equal in number tothe temporal nobility 9, All 
theſe hold, or are ſuppoſed to hold, certain ancient. 


Stat. 12 Car. II. c. 30. 9 Co, Litt, 97, 
* Seld. tit hon. 2 f. 27. 35 
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baronies under the king 3 for William the conqueror 
thought proper to 

ſrank-almoign or free alms, under which the biſhops 
held their lands during the Saxon government, into 
the feodal or Norman tenure by barony ; which ſub- 
jected their eſtates to all civil charges and aſſeſſments, 
from which they were before exempt: and in right 
of ſucceſſion to thoſe baronies, which were unalien- 
able from their reſpæctive dignities, the biſhops and 
abbots were allowed their ſeats in the houſe of lords“. 


But though theſe lords ſpiritual are in the eye of the 


law a diſtin& eſtate from the lords temporal, and are 
ſo diſtinguiſhed in moſt of our acts of parliament, yet 
in practice they are uſually blended together under 
the one name of the lords; they intermix in their 
votes ; and the majority of ſuch intermixture joins 
both eſtates. And from this want of a ſeparate aſ- 
ſembly and ſeparate negative of the prelates, ſome 
writers have argued ? very cogently, that the lords 


ſpiritual and temporal are now in reality only one 


eftate 3: which is unqueltionably true in every eſſectual 
ſenſe, though the ancient diſtinction between them ſtill 
nominally continues. For if a bill ſhould paſs their 
houſe, there is no doubt of its validity, though every 
lord ſpiritual ſhould vote againſt it; of which Selden “, 
and a Edward Cokes, give many inſtances: as, on 
the other hand, I preſume it would be equally good, 
if the lords temporal preſent were inferior to the biſhops 
in number, and every one of thoſe temporal lords 
ave his vote to reject the bill; though ſir Edward 
oke ſeems to doubt * whether this would not be an 
ordinance, rather than an 4, of parliament. 


© Gilb, Hiſt. Exch. 5s. Spelm. 
W. I. 291. 
1 Glanv. 7. 1. Co. Litt. 97. 
Seld. tit. hon. 2. 5. 19. 
2 Whitelocke on Parliam. c. 52. 
Warburt. Alliance. b. 2. c. 3. 
Dyer. 60. 
4 Baronage. p. 1. e. 6. The act 
of uniformity, 1 Eliz. c. 2. was 
aſſed with the diſſent of all the 
iſhops; (Gibſ. codex 286.) and 
therefore the ſtile of lid ſpiritual 
is omitted throughout the whole. 


5 2 Inſt. 585, 6,7. See Ke ilw. 
184; where it is holden by the 
judges, 5 Hen. VIII. that the 
king may hold aparliament with - 
out any ſpiritual lords. This was 
alſo exemplified in fact in the 
two firſt parliaments of Charles 
II. wherein no biſhops were ſum- 
moned, till after the repeal of 
the ſtatute 16 Car I. c. 27. by 
ſtatute 13 Car. II. ſt. 1. c. 2. 

6 4 Inſt. 28. 


change the ſpiritual tenure of 
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The lords temporal conſiſt of all the peers of the 
realm (the biſhops not being in ſtrictneſs held to be 
ſuch, but merely lords of parliament”) by whatever 
title of nobility diſtinguiſhed ; dukes, marquilles, earls, 
viſcounts, or barons ; of which dignities we ſhall ſpeak; 
more hereafter. Some of theſe fit by deſcent, as do 
all ancient peers ; ſome by creation, as do all new- 
made ones; others, ſince the union with Scotland, by 
election, which is the caſe of the ſixteen peers, Who 
repreſent the body of the Scots nobility. Their num- 
ber is indefinite, and may be encreaſed at will by the 
power of the crown : and once, in the reign of queen 


: Anne, there was an inſtance of creating no leſs than 

r twelve together; in contemplation of which in the 
y reign of king George the firſt, a bill paſſed the houſe . 
8 of lords, and was countenanced by the then miniſtry, 
. for limiting the number of the peerage. This was 
C thought by ſome to promiſe a great acquiſition to the 

Is Wl conſtitution, by reſtraining the prerogative from gaining 

1C the aſcendant in that auguſt aſſembly, by pouring in at 
al pleaſure an unlimited number of new created lords. 
ill But the bill was ill-reliſhed and miſcarried in the 
eir houſe of commons, whoſe leading members were then 
ry deſirous to keep the avenues to the other houſe as open 
, and eaſy as poſſible. 

on The diſtinction of rank and honours is neceſſary in 
od, every well governed ſtate; in order to reward fuch 
OPS as are eminent for their ſervices to the public, in a 
rds manner the moſt defirable to individuals, and yet 
ard without burden to the community; exciting thereby 


an ambitious yet laudable ardor, and generous emu- 
lation, -in others. And emulation, or virtuous am- 
bition, is a ſpring of aQtion which, however dangerous 
or invidious in a mere republic or under a deſpotic 
lway, will certainly be attended with good effects 
under a free monarchy ; where, without deſtroying its 
exiſtence, its exceſſes may be continually roltrathon by 
that ſuperior power, from which all honour is derived. 
duch a ſpirit, when nationally diffuſed, gives life and 
vigour to the community; it ſets all the wheels of go- 


7 Staunford. P. C. 153. 
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vernment in motion, which, under a wiſe regulator, 
may be direded to any beneficial purpoſe ; and thereby 
every individual may be made ſubſervient to the pub. 
lic good, while he e means to promote his | 


own particular views. body of nobility is alſo { 
more peculiarly neceſſary inour mixed and compound. MW | 
ed conſtitution, in order to ſupport the rights of both t 
the crown and the people, by forming a barrier to 5 
withſtand the encroachments of both. It creates - 
and preſerves that gradual ſcale of dignity, which oh 


proceeds from the peaſant to the prince; riſing like 
a pyramid from a broad foundation, and diminithing 
to a point as it riſes, It is this aſcending and con- 
tracting proportion that adds ſtability to any govern- 
ment; for when the departure is ſudden from one ex- 
treme to another, we may pronounce that ſtate to be 
| precarious. The nobility therefore are the pillars, 
which are reared trom among the people, more im- 
mediately to ſupport the throne ; and, if that falls, 
they mult alſo be buried under its ruins. According- 
ly, when in the Jaſt century the commons had deter- 
mined to extirpate monarchy, they alſo voted the 
' houſe of lords to be uſeleſs and dangerous. And fince 
titles of nobility are thus expedi-nt in the ſtate, it is 
alſo expedient that their owners ſhould form an in- 
dependent and ſeparate branch of the legiſlature. If 
they were confounded with the maſs of the people, 
and like them had only a vote in electing repreſenta- 
tives, their privileges would ſoon be borne down and 
overwhelmed by the popular torrent, which would 
effectually level all diſtinctions. It is therefore highly 
neceſſary that the body of nobles ſhould have a diſtinct 


cities 1 
gliſn x 
958. 4 


afſembly, diſtinct deliberations, and diſtinct powers from WM tic... 
the commons. | | he ws 
The commons conſiſt of all ſuch men of property WM, not 
in the kingdom. as have not ſeats in the houſe of lords: ge hi 
every one of which has a voice in parliament, either lis eg 
perſonally, or by his repreſentatives. In a free ſtate d ö 
every man, who is ſuppoſed a free agent, ought to be * v 


in ſome meaſure his own governor ; and therefore a et ece 
branch at leaſt of the legiſlative power ſhould reſide le is no 
in the whole body of the people. An this power, to conſt 


' Meg 
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when the territories of the ſtate are ſmall and its ei- 
tizens eaſily known, ſhould be exerciſed by the people 
in their aggregate or collective capacity, as was wile- 
ly ordained in the petty republics of Greece, and the 
firſt rudiments of the Roman ſtate. But this will be 
highly inconvenient, when the public territory is ex- 
tended to any conſiderable degree, and the number 


q 
) of citizens is encreaſed. "Thus when, after the ſocial 
war, all the burghers of Italy were admitted free ci- 
L tizens of Rome, and each had a voice in the public aſ- 
- ſemblies, it became impoſſible to diſtinguiſh the ſpurious 
5 fromthe real voter, and from that time all elections and 
- popular deliberations grew tumultuous and diſorderly; 
- which paved the way for Marius and Sylla, Pompey 
M and Cæſar, to trample on the liberties of their coun- 
e try, and at laſt to diſſolve the commonwealth. In 
8. to large a ſtate as ours it is therefore very wiſely 
n- contrived, that the people ſhould do that by their 
s, tepreſentatives, which it is impracticable to perform 
g- in perſon; repreſentatives, choſen by a number of 
I minute and ſeparate diſtricts, wherein all the voters 
he are, or eaſily may be, diſtinguiſhed. The counties 
ce are therefore repreſented by knights, elected by the 
is proprietors of lands: the cities and boroughs are re- 


in- preſented by citizens and burgeſſes, choſen by the 
if mercantile part or ſuppoſed trading interelt of the na- 


les lion; much in the ſame manner as the burghers, in the 
ta diet of Sweden are choſen by the corporate towns, 
and Stockholm ſending four, as London does with us, other 


cities two, and ſome only one? The number of En- 
zliſh repreſentatives is 513, and of Scots 45; in all 
558. And every member, though choſen by one par- 
ticular diſtrict, when elected and returned ſerves for 
the whole realm. For the end of his coming thither 
s not particular, but general; not barely to advan- 
age his conſtituents, but the common wealth; to adviſe - 
his majeſty (as appears from the writ of ſummons ?) . 
" communi confilio ſuper negotiis quibuſdam arduis et 
" urgentibus, regem, ſlatum et defenſjonem regni Angliae 
et ecclefiae Anglicanae concernentibus.” And therefore 
te is not bound, like a deputy in the united provin ces, 
o conſult with, or take the advice, of his conſtituents 


Med. Un, Hiſt, xxxiii, 18. 4 Inſl. 14. 
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vernment in motion, which, under a wiſe regulator, 
may be direded to any beneficial purpoſe ; and thereby 
every individual may be made ſubſervient to the pub. 
lic good, while he yy e means to promote his 
_ own particular views. A body of nobility. is alſo | 
more peculiarly neceſſary inour mixed and compound- 
ed/ conſtitution, in order to ſupport the rights of both t 
the crown and the people, by forming a barrier to g 


withſtand the encroachments of both. It creates v 
and preſerves that gradual ſcale of dignity, which ti 
proceeds from the peaſant to the prince; riſing like ſo 
a pyramid from a broad foundation, and diminithing * 
to à point as it riſes. It is this aſcending and con- po 
tracting proportion that adds ſtability to any govern- wh 
ment; for when the departure is ſudden from one ex- . 
treme to another, we may pronounce that ſtate to be try 


precarious. The nobility therefore are the pillars, 
which are reared from among the people, more im- 
mediately to ſupport the throne ; and, if that falls, 
they muſt alſo be buried under its ruins. According- 
ly, when in the laſt century the commons had deter- 
mined to extirpate monarchy, they allo voted the 
* houſe of lords to be uleleſs and dangerous. And ſince 

titles of nobility are thus expedi-nt in the ſtate, it is 
alſo expedient that their owners ſhould form an in- 
dependent and ſeparate branch of the legiſlature. If 
they were confounded with the maſs of the people, 
and like them had only a vote in electing repreſenta- 
tives, their privileges would ſoon be borne down and 
overwhelmed by the popular torrent, which would 
effectually level all diſtinctions. It is therefore highly 
neceſſary that the body of nobles ſhould have a diſtint 
aſſembly, diſtinct deliberations, and diſtin powers ſrom 


The commons conſiſt of all ſuch men of property 
in the kingdom, as have notſeats in the houſe of Jords; 
every one of which has a voice in parliament, either 
_ perſonally, or by his repreſentatives. In a free ſtate 
every man, who is ſuppoſed a free agent, ought to be 
in ſome meaſure his own governor ; and therefore a 
branch at leaſt of the legiſlative power ſhould reſide 
in the whole body of the people. An this power, 
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tizens eaſily known, ſhould be exerciſed by the people 
in their aggregate or collective capacity, as was wile- 
ly ordained in the petty republics of Greece, and the 
firſt rudiments of the Roman ſtate. - But this will be 
highly inconvenient, when the public territory is ex- 


L ' tended to any conſiderable degree, and the number 
0 of citizens is encreaſed. Tlius when, after the ſocial 
5 war, all the burghers of Italy were admitted free ci- 
h tizens of Rome, and each had a voice in the public aſ- 
e ſemblies, it became impoſlible to diſtinguiſh the ſpurious 
£ fromthe real voter, andfrom that time all elections and 
* popular deliberations grew tumultuous and diſorderly; 
j- which paved the way for Marius and Sylla, Pompey 
x· and Cæſar, to trample on the liberties of their coun- 
be try, and at laſt to diſſolve the commonwealth. In 
, io large a ſtate as ours it is therefore very wiſely 
n- contrived, that the people ſhould do that by their 
ls, repreſentatives, which it is impracticable to per form 
g- in perſon; repreſentatives, choſen- by a number of 
er- minute and ſeparate diſtricts, wherein all the voters 
the are, or eaſily may be, diſtinguiſhed. - The counties 
nce are therefore repreſented by knights, elected by the 
is proprietors of lands: the cities and boroughs are re- 


in- preſented by citizens and burgeſſes, | choſen by the 
if nercantile part or ſappoſed trading intereſt of the na- 
ple, WM tion ; much in the ſame manner as the burghers, in the 
diet of Sweden are choſen by the corporate towns, 
Stockholm ſending four, as London does with us, other 
cities two, and ſome only one? The number of En- 
zliſh- repreſentatives is 513, and of Scots 45; in all 
558. And every member, though choſen by one par- 
ticular diſtrict, when elected and returned ſerves for 
the whole realm. For the end of his coming thither 
5 not particular, but general; not barely to advan- 
age his conſtituents, but the common wealth; to adviſe 
lis majeſty (as appears from the writ of ſummons ?) ** de 
" communi confelio. ſuper negotiis quibuſdam arduis et 
V urgentibus, regem, ſlatum et defenſionem regni Angliae 
el eceleſiae Anglicanae concernentibus.” And therefore 
te is not bound, like a deputy in the united provinces, 
io conſult with, or take the advice, of his conſtituents 


Ned. Un, Hiſt, xzxii, 18, 9 4 Inſl. 14. 
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when the territories of the ſtate are ſmall and its ci- 
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upon any particular point, unleſs he himſelf thinks it ; 
proper-or prudent ſo to do. 103-4 
Theſe are the conſtituent parts of a parliament ; the . 
king, the lords ſpiritual and temporal, and the commons. 
Parts, of which each is ſo neceſſary, that the conſent of 8 
all three is required to make any new law that ſhall 
bind the ſubject. Whatever is enacted for law by one, 1 


or by two only, of the three is no ſtatute; and to it no 
regard is due, unleſs in matters relating to their own F 
C 


privileges. For though, in the times of madneſs and 
anarchy, the commons once paſſed a vote „, © that 
e whatever is enacted or declared for law by the com- 
4% mons in parliament aſſembled hath the force of law; 
* and all the people of this nation are concluded there- 
„by, although the conſent and concurrence of the king 
e or - houſe of peers be not had thereto ;” yet, when 
the conſtitution was reſtored in all its forms, it was 
particularly enacted by ſtatute 13 Car. II. c. 1. that if 
any perſon. ſhall. maliciouſly or adviſedly affirm, that 
both or either cf the houſes of parliament have any le- 
_ giſlative authority without the king, ſuch perſon ſhall 
incur all the penalties of a praemunire, 

III. We are next to examine the laws and cuſtoms 
relating to parliament, thus united together and con- 
ſidered as one aggregate body. 

The power and juriſdiction of parliament, ſays ſir 
Edward Coke “, is ſo tranſcendent and abſolute, that 
it cannot be confined, either for cauſes or perſons, 
within any bounds. And of this high court, he adds, it 
may be truly ſaid, / antiquitatem ſpectes, eft wetuſiiſſ- 
„n; fi dignitatem, eft honaratiſſtma.; , juriſdidtionen, 
* eft capacijjima.” It bath ſovereign aad-uncentrolabl 
authority in the making, confirming, enlarging, re- 
ſtraining, abrogating, repealing, reviving, and er. 
pounding of laws, concerning matters of all poſſible 
denominations, eccleſiaſtical or temporal, civil, military, 
maritime, or criminal: this being the place where tha 
abfolute.deſpotic power, which muſt in all government 
reſide ſomewhere, is entruſted by the conſtitution 0. 
theſe kingdoms. All miſchiets and grievances, ope 


0 4 Jad. 1648. | K 4 Inſt. 36. 5 
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rations and remedies, that tranſcend the ordinary courſe 
of the laws, are within the reach of this extraordinary 


tribunal. It can regulate or new model the ſuceeſſon 


to the crown; as was done in the reign of Henry VIII 
and William III. It can alter the eſtabliſhed religion | 


ſuch members be delegated to this important truſt, 
as are molt eminent for their probity, their fortitude, 
and their knowledge; for it was a known apothegm 
of the great lord treaſurer Burleigh, © that England 
* could never be ruined but by a parliament :” and, 
as ſir Matthew Hale obſerves?, this being the higheſt 
and greateſt court, over which none other can have 
juriſdiction in the kingdom, if by any means a miſ- 
government ſhould any way fall upon it, the ſubjects 
of this kingdom are left without all manner of remedy. 


To the ſame purpoſe the preſident Monteſquieu, though 


| truſt too haſtily, preſages 3 ; that as Rome, Sparta, 
and Carthage have loſt their liberty and periſhed, ſo the 
conſtitution of England will in time lofe-its liberty, will 
periſh ; it will periſh whenever the legiflative power 
tall become more corrupt than the executive. 
it muſt be owned that Mr, Locke *, and other 
theoretical writers, have held, that there remains 
* ſtill inherent in the people a ſupreme power to re- 
move or alter the legiſlative, when they find the 


'* legiſlative act contrary to the truſt repoſed in them: 


bor, when ſuch truſt is abuſed; it is thereby for- 
ſeited, and devolves to thoſe who gave it.“ But 
* of parliaments, 49. 4 on Gov. p. 2.5. 149. 225." - 
r N 
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practically adopt it, nor take any /egal ſteps for car- 
rying it into execution, under any diſpenſation of go- 
vernment at preſent actually exiſting. For this devo- 
lution of power, to the people at large, includes in it 
a diſſolution of the whole form of government eſtabli- 
ſhed by that people; reduces all the members to their 
original ſtate of equality; and, by annihilating the 
ſovereign power, repeals all poſitive laws whatſoever 
before enacted. No human laws will therefore ſuppoſe 
a caſe, which at once muſt deſtroy all law, and compel 
men to build afreſh upon a new foundation: nor wilt 
they make proviſion for ſo deſperate an event, as muſt 


fore as the Engliſh conſtitution laſts, we may venture 
to affirm, that the power of parliament is abſolute and 
without control. . 
In order to prevent the miſchieſs that might ariſe 
by placing this extenſive authority in hands that are 
either incapable, or elſe improper, to manage it, it 
is provided by the cuſtom and law of parliament®, 
that no one ſhall fit or vote in either houſe, unleſs he 
be twenty-one years of age. This is alſo expreſsly 
declared by ſtatute 7 & 8 W. III. c. 25. with regard 
to the houſe of commons; doubts having ariſen, — 
ſome contradictory adjudications, whether or no a 
minor was incapacitated from ſitting in that houſe? . 
It is alſo enacted by ſtatute 7 Jac. I. c. 6 that no 
member be permitted to enter into the houſe of eom- 
mons, till he hath taken the oath of allegiance before 
„the lord ſteward or his deputy : and by 30 Car. II. ft. 
8 2. and 1 Geo. I. c. 13- that no member ſhall vote or 
ſit in either houſe, till he hath in the preſence of the 
M — ; houſe taken the oath of allegiance, ſupremacy, and ad- 
| * - juration, and ſubſcribed and repeated the declaration 
| V7 agaiuſt tranſubſtantiation, and invocation of ſaints, 
4, : and the ſacrifice oſ the maſs. Aliens, unleſs natura- 
N 


i 


> lized, were likewiſe by the law of parliament incapable 
41 to ſerve therein *; and now it is enacted, by ſtatute 
fa iz; W. III. c. 2. chat no alien, even though he be 
? | & See pag 144. * Com. Journ. 10 Mar, 5623. 

N Whitelocke, c. 50 4 Inſt. 46. 18 Fel. 1026. : 
7 Com, Journ. 17 Dec. 1690. 5 . 


hovever juſt this concluſion may be in theory, we cannot 


render all legal proviſions ineffectual. So long there- 
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t naturalized, ſhall be capable of being a member of either 
- houſe of parliament. And there are not only theſe 
- ſtanding incapacities; but if any perſon is made @ peer 
. by the king, or elected to ſerve in the houſe of commons 
[ by the people, yet may the reſpective houſes upon com- 
. plaint of any crime, in ſuch perſon, and proof thereof, 
r adjudge him diſabled and incapable to fit as a mem- 
e ber? : and this by the law and cuſtom of parliament. 
F For, as every court of juſtice hath laws and cuſ- 
e roms for its direction, ſome the civil and canon, ſome 
A! the common law, others their own peculiar laws and 
i cuſtoms, ſo the high court of parliament hath alſo its 
ſt own peculiar law, called the /ex et cenſuetudo parlia- 
7 nenti; a law which ſir Edward Coke * obſerves is ab 
e & omnibus quaerenda, a multis ignorata, @ paucis cognita.” 
d It will not therefore be expected that we ſhould enter 
into the examination of this law, with any degree of 

ſe minuteneſs: ſince as the ſame learned author aſſures 
re us *, it is much better to be learned out of the rolls of | 
it parliament, and other records, and by precedents, and /. 
1 continual experience, than can be expreſſed by any one 
ie man. -It will be ſufficient to obſerve, that the whole 
ly of the law and cuſtom of parliament has its original 
rd irom this one maxim, * that whatever matter ariſes con- 
m cerning either houſe of parliament, ought to be 
a "examined, diſcuſſed, and adjudged in that houſe to 
: W „which it relates, and not elſewhere *®. Hence for 
no inſtance the lords will not ſuffer the commons to inter- 
N- ſere in ſettling the election of a peer of Scotland; the 
re commons will not allow the lords to judge of the election 
ſt. of a burgeſs; nor will either houte permit the ſubor- 
or d1nate courts of law to examine the merits of either 
he caſe, But the maxims upon which they proceed, to- 
d- gether with the method of proceeding, reſt entirely 
on in the breall of the parliament itſelf ; and are not de- 
its, lined and aſcertained by any particular ſtated laws. 
ra- The priv.leges of. parliament are likewiſe very large 
ble and indefinite. And therefore when in 31 Hen. VI 
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ute the houle of lords propounded a queſtion to the judges 
> Whitelocke of parl. c. 102. 
4 dee Lord's Journ. 3 May 1620. 

J 13 May 1624. 26 May 1725. 
Com. Journ. 14 Feb. 1580. 
* Jun, 16:8, 9 Nov. 21 Jau. 


1911. ½ Feb. 126 9/%sꝙꝓ7; S 
© , Inſt. 11. i 


1 4 Inſt. 30. 4 Inſt. 26. 
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concerning them, the chief juſtice, fir John Forteſcue, 

in the name of his brethren, declared, © that they 

* ought not to make anſwer to that queſtion : for it hath 

not been uſed aforetime that the juſtices ſhould in any f 
* wiſe determine the privileges of the high court of 
% parliament. _ For it is fo high and mighty in its na- ] 
* ture that it may make law: and that which is law, 0 
* it may make no law: and the determination and t 
* knowledge of that privilege belongs to the lords of d 
„ parliament, and not to the juſtices 3.” Privilege of t. 
parliament was principally eſtabliſned, in order to pro- * 
tect its members not only from being moleſted by their 


ſellow - ſubjects, but alſo more eſpecially from being op- cc 
preſſed by the power of the crown. If therefore all the el 
privileges of parliament were once to be ſet down and W 
aſcertained, and no privilege to be allowed but what fa 
was ſo defined and determined, it were eaſy for the exe- vil 
cutive power to deviſe ſome new caſe, not within the roy 
line of privilege, and under pretence thereof to haraſs me 
any, refraftory member and violate the freedom of lia 
rliament. The dignity and independence of the two th: 
houſes are therefore in great, meaſure preſerved by leg 
keeping their privileges indefinite. Some however of the 
the more notorious privileges of the members of either & 
houſe are, privilege of ſpeech, of perſon, of their do- tots 
meſtics, and of their lands and-goods.. As to the firſt, ena 
privilege of ſpeech, it is declared by the ſtatute 1 W. aga 
M. R. 2. c. 2. as one of the liberties of the people, van 


e that the freedom of ſpeech, and debates, and pro- par] 
* ceedings in parliament, ought not to be impeached b 
or queſtioned in any court or place out of parliament.” 
And this freedom of {ſpeech is particularly demanded of 
the king in perſon, by the ſpeaker of the houſe of com- 
mons, at the opening of every new parliament. So like- 
wiſe are the other privileges, of perſons, ſervants, laads 
and goods: which are immunities as ancient as Edward 
the confeflor, in whoſe laws“ we find this precept, 
%a ſynodus venientibus, /rve ſummoniti ſint, ſroe per /t 
gui agendum habuerint, ſit ſummapax ;” and ſo too in 
the old Gothic conſtitution, ** extenditur hace pax et /e- 
* curilas ad quatuordecim dies, conwcato regni ſenatu*.” 


3 Seld. Baronage. part, 1. c. 4. Steirnh. de jure Gall. L 3: 
4 cap. 3. 6. 3. \ 
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This ineluded ſormerly not only privilege from illegal 
violence but alſo from illegal arreſts, and ſeiſures by 
proceſs from the courts of law. And ſtill, to affault by 
violence a member of either houſe, or his menial ſer-| 
vants, is a high contempt of parliament, and there 
puniſhed with the utmoſt ſeverity. It has likewiſe pe- 
culiar penalties annexed to it in the courts of law, by 
the ſtatutes 5 Hen. IV. c. 6. and 11 Hen. VI. c. 11. 
Neither can any member of either houſe be arreſted and 
taken into cuſtody, unleſs for ſome indictable offence, | 
without a breach of the privilege of parliament. 

But all other privileges, which derogate from the 
common law in matters of civil right, are now at an 
end, ſave only as to the freedom of the member's perſon” 
which in a peer (by the privilege of peerage) is for ever 
ſacred and inviolable; and in a commoner (by the pri- 
vilege of parliament) for forty. days after every pro- 
rogation, and forty days before the next appointed 
meeting ©; which is now in effect as long as the par- 
lament ſubſiſts, it ſeldom being prorog ued for more 
than fourſcore days ata time. As to all other privt- 


| leges, which obſtruct the ordinary courſe of juſtice, 


they were reſtrained by the ſtatutes 12 W. III. e. 3. 2 
& 3 Ann: c. 18. and 11 Geo. II. c. 24. and are now 
totally abolithed by ſtatute 10 Geo. III. c. 50. which 
enacts, that any ſuit may at any time be brought 
againſt any peer or member of parliament, their ſer- 
vants, or any other perſon entitled to privilege of 
parliament z which ſhall not be impeached or delayed 
by pretence of any ſuch privilege; except that the perſon 
of a member of the houſe of commons ſhall not thereby 
be ſubjected to any arreſt or impriſonment. Likewiſe, 
for the benefit of commerce, it is provided by ſtatute 
4 Geo. III. c. 33. that any trader, having privile 
of parliament, may be ſerved with legal proceſs for 
any juſt debt to the amount of 1oo/. and unleſs he 
makes ſatisfaRion within two months, it ſhall be deemed 
an act of bankruptcy; and that commiſſions of bank- 
Tupt may be iſſued againſt ſuch privileged traders, in 
like manner as againſt any other. | 

The only way by which courts of juſtice could an- 
ently take cognizance of privilege of parliament. was 


6 4 Lev. 72. : 5 
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by writ of privilege, in the nature of a ſuper ſedeas, to 
deliver the party. out of cuſtody when arreſted in a civil 
ſuit?. For when a letter was written by the ſpeaker 


to the judges, to ſtay proceedings againſt a privileged 
perſon, they rejected it as contrary to their oath of 


office 3. But ſince the ſtatute 12 W. III. c. 3. which 
enacts that no privileged perion ſhall be ſubject to arreſt 
or impriſonment, it hath been held that juch arreſt is 
irregular ab initio, and that the party may be diſcharged 
upon motion “. It is to be obterved, that there is no 
precedent of any ſuch writ of privilege, but only in 
civil ſuits; and that the ſtatute of 1 Jac. I. c. 13. and 
that of king William (which remedy ſome inconveni- 
encies ariſing from privilege of parliament) ſpeak only 
of civil actions. -And therefore the claim of privilege 
hath been uſually guarded with an exception as to 
the caſe of indictable crimes e; or as it hath been 
frequently expreſſed, of treaſon, felony, and breach (or 
ſurety) of the peace. Whereby it ſcems to have been 
underitood that no privilege was allowable to the mem- 
bers, their families, or ſervants, in any cine w hat ſo- 
ever; for all crimes are treated by the law as being 
contra pacem domini regis. And inttances have not been 
wanting, wherein privileged perions have been con- 
victed of miſdemeſnors, and committed, or proſecuted 
to outlawry, even in the middle of a ſeflion :; which 
proceeding has afterwards received the ſanction and 
approbation of parliament 3. Lo which may be added, 
that, a few years ago, the caſe of writing and publiſhing 
ſeditious libels was Ir by both houſes “ not to be 
intitled to privilege ; and that the reaſons, upon which 
that caſe proceeded 5, extended <qually to every in- 
dictable offence. - So that the chief, if not the only, 
privilege of parliament, in ſuch caſes, ſeems to be the 
right of receiving immediate information of the in- 
priſonment or detention of any member, with the 


2 Mich. 16 Ede. IF in Scuc. 
Lord Raym. 1461. 

3 Com. Journ. 16. May 1726. 

4 Com. Journ, 24 Nov. Lordo 


o Com. Journ. 17 Aug. 1641. Journ. 29. Nov. 1763. 
14 nk) 25. Com. Journ, 5 Lords' Proteſt. «1d. 


29 May 1675. 


7 Dyer 59. 4 Pryn. Brev. 
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reaſon for which he is detained: a practice that is 
daily uſed upon the ſlighteſt military accuſations, 
preparatory to a trial by a court martial 5; and which 
is recognized by the ſeveral temporary ſtatutes for 
ſuſpending the habeas corpus aft? : whereby it is pro- 
vided, that no member of either houſe ſhall be de- 
tained, till the matter of which he ſtands ſuſpected, 
be firſt communicated to the houſe. of which he is a 
member, and the conſent of the ſaid houſe obtained 
for his commitment or detaining. But yet the uſage 
has .uniformly been, ever ſince the revolution, that 
the communication has been ſubſequent to the arreſt, 
Theſe are the general heads of the laws and cuſ- 
toms relating to parliament, conſidered as one ag- 
gregate body. We will next proceed to | 
IV. The laws and cuſtoms relating to the houſe 
of lords in particular. Theſe, if we exclude their 
* judicial capacity, whieh will be more praperly. treated 
* of in the third and fourth books of theſe commen- 
taries, will take up but little of our time. | 
One very antient privilege is that declared by the 
charter of the foreſt s, confirmed in parliament, 9 
Hen, III; vis. that every lord ſpiritual or temporal 
ſummoned to parliament, and paſſing through the 
king's foreſts, may, both in going and returning, 
kill one or two of the king's deer without warrant 
in view of the foreſter if he be preſent, or on blowing 
a horn if he be abſent : that he may not ſeem to take 
the king's veniſon by ſtealth. | 
In the next place they have a right to be attended, 
and conſtantly are, by the judges of the court of 
king's bench and common pleas, and ſuch of the 
barons of the exchequer as. are of the degree of the 
cif, or have been made ſerjeants at law; as likewiſe 
by the king's learned counſe}, being ſerjeants, and by 
the maſters of the court of chancery ; for their advice 
u point of law, and for the greater dignity of their 
Proceedings. The ſecretaries of ſtate, with the attor- 
"ey and ſolicitor general, were alſo uſed to attend the 
uſe of peers, and have to this day (together with the 
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judges, &c.) their regular writs of ſummons iſſued 
out at the beginning of every parliament ® ad trac- 
tandum et conſilium impendendum, though not ad con- 
ſentiendum + but, whenever of late years they have 
been members of the houſe of commons „, their attend- 
ance here hath fallen into diſuſe. 7 | 
Another privilege is, that every peer, by licence 
obtained from the king, may make another lord of 
parliament his proxy, to vote for him in his abſence “. 
A privilege, which a member of the other houſe can 
by no means have, as he is himſelf but a proxy for a 
multitude of other people *. | 
Each peer has alſo a right, by leave of the houſe, 
when a vote paſſes contrary to his ſentiments, to enter 
his diſſent on the journals of the houſe, with the rea- 
ſons for ſuch difſent ; which is uſually ſtiled hisproteſt. 
All bills likewiſe that may in their conſequences 
any way affect the rights of the peerage, are by the 
cuſtom of parliament to have their firſt riſe and be- 
ginning in the honſe of peers, and to ſuffer no chan- 
ges or amendments in the houſe of commons. 
There is alſo one ſtatute peculiarly relative to the 
houſe of lords; 6 Ann. c. 23. which regulates the 
election of the ſixteen repreſentative peers of North 
Britain, in conſequence of the twenty-ſecond and 
twenty-third articles of the union : and for that pur- 
. poſe preſcribes the oaths, c. to be taken by the 
electors ; directs the mode of balloting ; prohibits the 
peers electing from being attended in an unuſual man- 
ner ; and expreſsly provides, that no other matter ſhall 
be treated of in that afſembly, ſave only the election, 
on — incurring a praemunire. 

. The peculiar laws and cuſtoms of the houſe of 
commons relate principally to the raiſmg of taxes, 
and the elections of members to ſerve in parliament. 

Firſt with regard to taxes: it is the ancient indiſ- 


/ putable privilege and right of the houſe of commons 
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9 Stat. 31 Hen. VIII. c. 20. 1614. 8 Feb. 1620. 10 Fe 
Smith's common w. b. 2. c. 3. 1625. 4 Inſt. 48. 
| Moor. 581. 4 Inſt. 4. Hale of 3 Seld. baronage. p. 1. c. 
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d that all grants of ſubſidies or parliamentary aids do 
begin in their houſe, and are firſt beſtowed by them * ; 
1 although their grants are not effectual to all intents 
e and purpoſes, until they have the aſſent of the other 
1 two branches of the legiſlature. The general reaſon, 


given for this excluſive privilege of the houſe of com- 
ce mons, is, that the ſupphes are raiſed upon the body of 
of the people, and therefore it is proper that they alone 
ſhould have the right of taxing themſelves. This 
an reaſon would be unanſwerable, if the commons taxed. 
ra none but themſelves : but it is notorious, that a very 

large ſhare of property is in the poſſeſſion of the houſe 
iſe, of lords; that this property is equally taxable, and 


ter taxed, as the property of the commons; and there- 
ea- fore the commons not being the /o/e perſons taxed, 
eſt. this cannot be the reaſon of their having the /ele right 
Aces of raiſing and modelling the ſupply. Lhe true rea- 
the Wl fon, ariſing from the ſpirit of our conſtitution, ſeeras - 
be- to be this. The lords being a permanent hereditary. 
han- body, created at pleaſure by the king are ſuppoſed 
more liable to be influenced by the crown, affd when 
the once influenced to continue ſo, than the commons, 
the who are a temporary elective body, freely nomina- 
forth ted by the people. It would therefore be extremely 
and WF dangerous, to give the lords any power of framing 
 pur- new taxes for the ſubject; it is ſufficient that they 
, the WM have a power of rejecting, if they think the commons 
ts the Wi too laviſh or improvident in their grants. But ſo 
_ reaſonably jealous are the commons of this valuable 
r ina 


privilege, that herein they will not ſuffer the other 
tion, houſe to exert any power but that of rejecting; they 
| wil not permit the leaſt alteration or amendment to 
zuſe of Wl de made by the lords to the mode of taxing the people 
taxes, ba money bill:; under which appellation: are inclu- 
1ent. ded all bills, by which money is directed to be raiſed 
t indiſ- WF upon the ſubject, for any purpoſe. or in any ſhape 
nmons, ll chatſoever; either for the exigencics of government, 
nd collected from the kingdom in general, as che land 


10 Fe tar; or for private benefit, and collected. in any parti- 
Ed cular diſtrict, as by turnpikes, pariſh rates, and the 
1.6 e. Vet fir Matthew Hale * mentions one caſe, ſoun- 
' 4 luſt. 29. 0 
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ded on the practice of parliament in the reign of Henry 
VI3, wherein he thinks the lords may alter a money 
pill: and that is, if the commons grant a tax, as that 
of tonnage and poundage, for four years ; and the lords 
alter it to a leſs time, as for two years; here, he ſays 
the bill need not be ſent to the commons for their 
concurrence, but may receive the royal aſſent without 
farther ceremony ; for the alteration of the lords is 
conſiſtent with the grant of the commons. But ſuch 
an experiment will hardly be repeated by the lords, 
under the preſent improved idea of the privilege of 
the houſe of commons, and, in any caſe where a money 
pill is remanded to the commons, all amendments. in 
the mode of taxation are ſure to be rejected. 

Next, with regard to the elections of knights, ci- 
| tizens, and burgeſſes; we may obſerve that herein 
conſiſts the exerciſe of the democratical part of our 
conſtitution : for in a democracy there can be no exer- 
ciſe of ſovereignty but by ſuffrage, which is the de 
claration of the people's will. In all democracies 
therefore it is of the utmoſt importance to regulate 
by whom, and in what manner, the ſuffrages are to 
be given. And the Athenians were ſo juſtly jealous 
of this prerogative, that a ſtranger, who interfered 
in the aſſemblies of the people, was puniſhed by their 
laws with death: becauſe ſuch a man was elteemed | 
guilty of high treaſon, by uſurping thoſe rights of 
overeignty, to which he had no title. In England, 
where the people do not debate in a collective body 
but by repreſentation, the exerciſe of this ſovereignty 


conſiſts in the choice of repreſentatives. The Jaws 


have therefore very ſtrictly guarded againſt uſurpation 


or abuſe of this power, by many ſalutary proviſions; 

which may be reduced to theſe three points, 1. The 

ualifications of the electors. 2. The qualifications 0! 
elected. 3. The proceedings at elections. 

1. As to & qualifications of the electors. The 
true reaſon of requiring any qualification, with regar 
to property in voters, is to exclude ſuch perſons #5 
are in ſo mean a ſituation that they are eſteemed 0 
have no will of their own. If theſe perſons had votes, 


3 Year book, 33 Hen. VI. 17. fir Heneage Finch. Com. Jour 
But ſee the anſwer to this caſe by 12 Apr. 1671. 
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. endeavoured to deſcribe it; ſor if any alteration 
might be wiſhed or ſuggeſted in the preſent frame 
of parliaments, it ſhould be in favour of a more com- 
plete repreſentation of the people. | 

But to return to our qualifications ; and firſt thoſe 
of electors for knights of the ſhire. 1. By ſtatute 8 
Hen. VI. c. 7. and 10 Hen. VI. c. 2 (amended by 14 
Geo. III. c. 58.) the knights of the ſhire ſhall be cho- 
ſen, of people, whereof every man ſhall have freehold to 
the value of forty ſhillings by the year within the coun- 
ty; which (by ſubſequent ſtatutes) is to be clear of all 
charges and deductions, except parliamentary and pa- 
rochial taxes. The knights ot ſhires are the repreſenta- 
tives of the landholders, or landed intereſt of the king- 
dom: their electors muſt therefore have eſtates in lands 


or tenements, within the county repreſented : theſe 


eſtates muſt be freehold, that is, for term of life at leaſt; ; 
becauſe beneficial leaſes for long terms of years were 0 
not in uſe at the making of theſe ſtatutes, and copyhol- 1 
ders were then little better than villeins, abſolutely 6 
dependent upon their lords: this freehold muſt be of i 
| forty ſhillings annual value; becauſe that ſum would pe 
then, with proper induſtry ſurniſh all the neceſſaries of ma 


life, and render the freeholder, if he pleaſed, an inde- 
pendent man. For biſhop Fleetwood, in his chrenicon pre- 
cioſum, written at the beginning of the preſent cen- 
tury, has fully proved forty ſhillings in the reign of 
Henry VI to have been equal to twelvepounds per annum 
in the reign of queen Anne; and, as the value of money 
is very conſiderably lowered ſince the biſhop wrote, I 
think we may fairly conclude, from this and other cir- 
cumſtances, that what was equivalent to twelve pounds 
in his days is equivalent 'to twenty at preſent. The 
other leſs important qualifications of the eleQors for 
counties in England and Wales may be collected from 
the ſtatutes cited underneath, 5 which direct, 2. That 


ſtitution of our laws and govern- 
ment are repreſented as nearly 
eee to perſection; 

without deſcending to the in- 
vidious taſ of pointing out ſuch 
deviations and corruptions, as 
length of time and a looſe ſtate 
of national morals have too 

eat atendencyto produce. Ihe 
incurvations of practiee arethen 


the moſt notorious when com- 
pared with the rectitude of the 
rule; and to elucidate the clearne!s 
of the ſpring, conveys the ſtrong 
eſt ſatire on thoſe who have poli- 
ted or diſturbed it. | 
So &8 W. III. c, ag. 10 Ant (8] 1 
c. 23.4 Geo. II. cf. 16 Geo. 1 *mp[g,,. #* 
c. 18. 31. Geo. II. e. 14. 3 Co Windows 
III. c. 24 = ot wits; 
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no perſon under twenty-one years of age ſhall be 
capable of voting for any member. Tnis extends to 
all ſorts of members, as well for boroughs as coun- 
ties; as does allo the next, vis. 3. That no perſon 
convicted of perjury, or ſuborn ition off perjury, ſhall 
be capable of voting in any election. 4. That no per- 
ſon ſhall vote in right of any freehold, granted to 
him fraudulently to qualiſy him to vote. Fraudulent 
grants are ſuch as contain an agreement to reconvey, 
or to defeat the eſtate granted; which agreements 
are made void, and the eſtate is abſolutely veſted in 
the perſon to whom it is ſo granted. And, to guard 
the better againſt ſuch frauds, it is farther provided, 
5. That.every voter ſhall have been in the actual pol- 

- ſeſſion, or veceipt of the profits, of his freehold to 
his own ufe for twelve calendar months before; ex- 
cept it came: to him by deſcent, marriage, marriage- 
ſettlement, will, or promotion to a benefice or office. 
6. That no perſon ſhall vote in reſpect of an annuity 


0 or rent-charge, unleſs regiſtered with the clerk of the 
4 peace twelve calendar months before, 7. That in 
of mortgaged or truſt - eſtates; the perſon in poſſeſſion, 


under the above-mentioned reltriftions, ':ſhalt have the 
vote. 8. That only-one perfon ſhall be admitted to vote 
for any one houſe or tene ment, to prevent the ſplitting” 
of freeholds. 9. That no eſtate ſhall qualify a voter, un- 
leis the eſtate has been aſſeſſed to ſome land tax aid, at 
leait twelve months before the election. 10. That no ten- 
ant by copy of court roll ſhall be permitted to vote as a 
treeholder (B}.: Thus much for the electors in counties 
As for the electors of citizens and burgeſſes, theſe 
are ſuppoſed to be the mercantile -part or trading in- 
tereſt of this kingdom. But as trade is of 4 fluctuating 
nature, and ſeldom long fixed in a place, it was for- 
merly left to the crown to ſummon, pro re rata, the: 
moſt flouriſhing towns to ſend. repreſentatives to par- 
lament. So that as towns increaſed in trade, und 
grew populous, they were admitted to a thare in the 
legiſlature. But the misſortune is, that the deſerted 


(8s) by ſtatute 22 Geo. III. c. 41. no commiſſioner or officer 
employed in managing the duties of exciſe,” euſtoms, ſtamps, ſalt, 
windews or houſes, or revenue of the poſt- office, ſhall be eapa- 


us of voting in the election of ame caverparliament. 
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| boroughs continued to be ſummoned, as well as thoſe 
to whom their trade and inhabitants were transfer- 
red; except a few which petitioned to be eaſed of the 
expence, then uſual, of maintaining their members: 
four ſhillings a day being allowed for a knight of the 
ſhire, and two ſhilitogs for a citizen or burgets : which 


was the rate of wages eſtabliſhed in the reign of Edw. 


III“. Hence the members for boroughs now bear 
above a quadruple proportion to thoſe for counties, 
and the number of parliament men is increafed ſince 


Forteſcue's time, in the reign of Henry the ſixth from 


Zoo to upwards. of 500, excluſive of thoſe: for Scotland. 
The univerſities were in general: not empowered to 
ſend burgeſſes to parliament; though once, in 28 
Edw. I, when a parliament was ſummoned to conſider 
af the king's right to Scotland, there were iſſued writs, 
which required the univerſity of Oxford to ſend up 
four or five, and that of Cambridge two or three, of 


their moſt diſcreet and learned lawyers for that pur- 


poſe 7. But it was king James the firſt, who indulged 
them with the permanent: privilege to ſend conſtantly 
two of their own body; to ſerve for thoſe ſtudents 
who, though uſeful members of the community, were 
neither concerned in the landed nor the trading in- 
tereſt; and to protect in the legiſlature the rights of 
the republic of letters. The right of election in boroughs 
is various, depending entirely on the ſeveral charters, 
cuſtoms, and conſtitutions of the reſpective places, 
which has occaſioned infinite diſputes ; though now 
by ſtatute 2 Geo. II. c. 24. the right of voting for the 
future ſhall be allowed according to the laſt. deter- 
- mination of the houſe of commons concerning it. 
And by ſtatute 3 Geo. III. c. 15. no freeman of any 
city or borough (other than ſuch as claim by birth, 
marriage, or ſervitude) ſhall be entitled to vote there- 
in, unleſs he hath been admitted to his freedom 
twelve calendar months before (d). 1 


4 Inſt. 16. 7 Prynne parl. writs. I. 345 · 


(a And by ſtatute 26 Geo. III. c. 100. no perion all be ad- 
mitted to vote at any election of members for any city er borovgh 
within England Wales as an inhabitant paying ſcot-and lot, or 
a5 an inhabitant-houſeliglder, houſekeeper, and pot-wa le- 


. 


- 
l 
I 
I 


Ch. 21 ED of PERSONS. 175 


2. Next; as to the qualifications of perſons to be 
elected members of the houſe of commons. Some of 
theſc depend upon the law and cuſtom of parlia- 
ments, declared by the houſe of commons * ; others 
upon certain ſtatutes. And from theſe it appears, 
1. That they muſt not be aliens born ?, or minors “. 
2. That they muſt not be any of the twelve judges, 

: becauſe they ſit in the lords' houſe ;. nor of the cler- 
gy *, for they ſit in the convocation ; nor perſons at- 
tainted of treaſon: or felony 3, for they are unfit to 
fit any where. z. That ſheriffs of counties, and may- 
ors and bailiffs of boroughs,. are not eligible in their 
reſpective juriſdictions, as being returning officers ; 
. but that eri of one county are * to be knights 
of another 5. 4. That, in ſtrictneſs, all members 
ought to have been inhabitants of the places for 
which they are choſen ©; but this, having been long 
diſregarded, was at length entirely repealed by ſta- 
tute 14 Geo. III. c. 58. 5. That no perſons concern- 
ed ia the management of any duties or taxes created 


ſince 1692, except the commiſſioners of the treaſu- 
a ry 7 nor any of the officers following 5, (vis. com- 
+ miſſioners of prizes, ti anſports, ſick and wounded, 
4 , Inſt. 41. 48. Apr. 1614.22 Mar. 1620, 2, 4, 15. 
9 See pag. 162. Jun. 17 Nov. 1685. Hal. of parl. 114. 
0 Ibid. 5 4inſt. 48. Whitelock of par 


1 Com. —— 9 Nov. 1695. ch. 99. 100, 101. | | 
2 Com. Journ. 13 Oct. 1553* © Stat. 1 Hen. V. e. 1. 23 Hen. 
8 Feb. 1620. 17 Jan. 1661. VI. c. 1. 
3 Com, Journ. 21 Jan. i580. 7 Stat. 6&6 W. & M. c. 7. 
4 Inſt. 47. Stat. 11 & 12 W. III. c. 2. 12 & 
+ Bro. Abr. t, porliament. 7. 13 W. III. c. 10. 6 Ann. c. 7. 1 5 
Com. Journ. 25 June, 1604. 14 Geo. II. c. 22. 5 


— — | 


gally ſettled, or as an inhabitant-houſeholder, houſckeeper, and 
ot-waller, or as an inhabitant-houſcholder reſiant, or as an inha- 
itant of ſuch city or borough (other than ſuch as claim by deſ- 
cent, deviſe, marriage, or marriage ſettlement, or promotion to 
dom an office or benefice, or under any other deſeription than inhabi- 
nr tants paying ſcot and lot, or inhabitants in the manner above de- 
ſcribed), unleſs he ſhaft have been actually and bens fide an inha- 
bitant as above, ſix calendar months previous to the day of the 
4% election at which he ſhall tender his vote: and if any perſon ſhall 
vote at any ſuch election contrary to the- ſaid act, his vote ſhall 
be null and void, and he hall forfeit 2ol, to any perſon who ſhall | 
ſue for the ſame, to be recovered by action of debt in any of the 
courts at Weſtminſter ; in which action the proof of inhabitancy 
ſhall He upon the perſon ſued.] > 8 


| 


= —<aAluivwoblc cc ACS ct - o—+. 
N — * 3 * = A 
fy 


Wawa OL Pas 
N R * 
; 2 

* 


| abrovd, or any wares or ae to be uſed in the ſervice of the 


weine licences, navy, and victualling; ſecretaries or 


receivers af prizes; comptrollers of the army accounts; 
agents for regiments ; governors of plantations and 


their deputies; officers of Minorca or Gibraltar 


officers of the exciſe and cuſtoms z clerks or deputies 
in the ſeveral offices of the treaſury, exchequer, navy, 
victualling, admiralty, pay of the army or navy, ſe- 
cretaries of ſtate, ſalt, ſtamps, 'appeals, wine licences, 
hackney coaches, hawkers and pedlars) nor any per- 
ſons that hold any new office under the crown created 
fince 1705 ?, are capable of being elected or ſitting as 
members. 6. That nc perſon having a penſion under the 
crown during pleaſure, or for any term of years, is 
capable of being elected or ſittingꝰ. 7. That if any 
member accepts 'an office under the crown, except 
an officer in the army or navy accepting a new com- 
miſſion, his ſeat is void; but ſuch member is capable 
of being rerelected :. 8. That all knights of the ſhire 
thall be actual knights, or ſuch notable eſquires and 
gentlemen as have eſtates ſufficient to be knights, and 


by no means of the degree of yeomen . This is re- 


duced to a ſtill greater certainty, by ordaining, 9. That 


4 every knight of a ſhire ſhall have a clear eſtate of free- 
hold or copyhold to the value of fix hundred pounds fer 
annum, and every citizen and burgeſs to the value ot 


three hundred pounds: except the eldeſt ſons of peers, 


and of perſons qualified to be knights of ſhires, and ex- 


cept the members for the two univerſities 3; which 
ſomewhat balances the aſcendant which ghe boroughs 
have gained over the counties, by obliging thc trading 


' intereſt to make choice of landed men: and of this qua- 


Hfication the member muſt make oath, and give in the 
particulars in writing, at the time of his taking his ſeat. 


le]. But, ſubject to theſe ſtanding reſti ictions and diſ- 


9 Stat. 6 Ann. c. 7. 2 Stat. 23 Hen. VI. c. 15. 
© Stat. 6 Ann. c. 7. 1 Geo. c. 56. 7 Stat. 9 Ann. c. 5. 
Stat. 6 Ann. c. 9. 4 Stat. 33 Geo. II. c. 20. 


fel By ſtatute 22 Geo. III. c. 45. every perſon who ſhall directly 

| Frm by himſelf or by any other to his uſe, hold any con- 
tract made with the commiſſioners of the treaſury, navy, or victual- 

- ling-office, or the maſter-general or board of ordnance, or an) 
other perſon, for, on account of the public ſervice; or ſhall, in 


purſuance of any ſuch contract, furniſh any money to be remitted 


ah 
- 
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| 3 
qualifications, every ſubject of the realm is eligible of 
common right: though there are inſtances, wherein 
perlons in particular circumſtances have forfeited that 
common right, and have been declared ineligible for 
that parliament by a vote of the houſe of commons, 
or for ever by an act of the legiſlature . But it was an 
uaconſtitutional prohibition, which was grounded on an 
ordinance of the houſe of lerds?, and inſerted in the 
iing's writs for the parliament holden at Coventry, 6 
Hen, IV, that no apprenzice or other man of the 
law ſhould be elected a knight of the ſhire therein *: in 
tcturn for which, our law books and hiſtorians 9 have 
branded this parliament with the name of par/iamentum 
indoctum, or the lack- learning parlia:nent ; and fir Edward 
Coke obſerves with ſome ſpleen , that there was never 
a good law made thereat., , | f 294 
3. The third point, regarding eledions, is the method 
of proceeding therein. This is alto regulated by the 
law ot parliament, and the ſeveral ſtatutes referred to 
underneath * ; all which I thall blend together, and 
extract out of them a ſummary account of the method 
of proceeding to elections. | 5 
As ſoon as the parliament is ſummoned, the lord 
chancellor (or if a vacancy happens during the ſitting 
of parliameat, the ſpeaker (e), by order of the houſe; 
and without ſuch order, it a vacancy happens by death, 


3 


5 St pag. 163. | 1.0.7.5 &6-W. & M, c. 20. 5. 
6 Stat. 7 Geo, I. c. 28. W. III. c. 4.7 & 8 W. III. c. 7. and 
7 4 Inſt. 10. 48. Pryn. Plea for c. 28. 10 & 14 W. III. c. 7. 12 


rds. 379. 2 Whitelocke 359. 368. & 13 W. III. c. 10. 6 Ann. c. 23. 


s Pryn. on 4 Inſt. 13. 9 Ann. c. 5, 10 Ann. e, 19. and 
9 Walfingh. A. D. 1403. C:. 33.2 Geo. II. c. 24. f. Geo. II. 
0 , Ind. 48. c. 30. 18 Geo, II. c. 18.19 Geo; 


7 Hen, IV. c. 15.8 Hen. VI. II. c. 28. 10 G0. III. c. 10. . 
c. 7. 23 Hen, VI. c. 14. 1 M. Geo. III. c. 42. 14 Geo. III. c. 
Lc M. ſt. 1. c. 2. 2 W. & M. It. 15, 15 Geo. III. c. 36. 1 


public, ſhall be incapable of being elected or ſitting or voting in the 
nouſe of commons, during the time that he ſhall hold ſuch contract; 
(e) [The {tatutc 24 Geo. III c. 26. repeals o much of 10 Geo. 
III. c. 41. and 15. Geo. III. c. 36. as authoriſes the ſpeaker of the 
10uſe of.commons to iſſue his warrant to the clerk ofthe crown for 
v/aking out writs for the e)-Hion of members ; and, inſtead thereof, 
ubilitutes (among others) the following proviſions": that the 
\peaker, during any receſs, whey by Prorogatiun or c adjourn- 


* 1 
- * * 
. 27 
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a ar tlie member's becoming a peer, in the time of receſs 
for upwards of twenty days) ſends his warrant to the 


clerk of the crown in chancery; who thereupon iflues 
out writs to the ſheriff of every county, for the election 
of all the members to ſerve for that county, and every 
city and borough therein. Within three days after the 
receipt of this writ, the ſheriff is to ſend his precept, 
under his ſeal, to the proper returning officers of the 
cities and boroughs, commanding them to ele& their 
members: and the ſaid returming officers are to proceed 
to election within eight days from the receipt of the 
precept, giving four days notice of the ſame *; and to 
return the perſons choſen, together with the precept, 
to the ſheriff. | | | 


But elections of knights of the ſhire muſt be proceeded 


to by the ſheriffs themſelves in perſon, at the next 


county court that ſhall happen after the delivery of the 
writ. The county court is a court held every month 
or oftner by the ſheriff, intended to try little cauſes not 
exceeding the value of forty ſhillings, in what partofthe 
county he pleaſes to appoint for that purpoſe : but for 
the election of knights of the ſhire it muſt be held at the 
moſt uſual place. If the county eourt falls upon the day 
of delivering the writ, or within ſix days aſter, the ſheriff 
may adjourn the court and election to ſome other con- 
venient time, not longer than ſixteen days, nov ſhorter 
than ten; but he cannot alter the place, without the 


conſent of all the candidates: and, in all ſuch caſes, 


ten days public notice muſt be given of the time and 
place of the election. 


2 In the borough of New- Shore - election muſt be within ce. 
ham in Suſſer, wherein certain free- days, within eight days notice 
holders of the county are entitled to of the ſame 775 f 
vote by ſtatute 11 Geo. III c. 55. the 
* 'o f 1 


ment, ſhall iſſue his warrant for making out writs for electing 


members in the room of thoſe who ſhall die or become peers of 
Great Britain: and, that, to prevent the inconveniences that may 
ariſe from the death of the ſpeaker, or by his ſeat becoming va- 
cant, or by his abſence out of the realm, the ſpeaker is to nomi- 


nate a certain number of members to execute the powers given to 
him by that act] 


freeholders are entitled to vote by ſtatute 22 Geo. III. c. 30. the 


. 


election muſt be within welue days, and not leſs than eight days ; 
and nctice of the ſame muſk be given forthwith. ] | 


(f) [80 in the borough of Cricklade, Wiltſhire, where certain 


iy prohibited. 
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And, as it is eſſential to the very being oſ parliament 
that elections ſhould be abſolutely free, therefore all un- 
due influences upon the electors are illegal, and ſtrong- 

For Mr. Locke ranks it among thoſe 


breaches of truſt in the executive magiſtrate, which 


« or openly to preingage the eleftors; and preferibe 


according to his notions amount to a diſſolution of the 
government, © if he employs the force, treaſure, and 
offices of the ſociety to corrupt the repreſentatives, . 


« what manner of perſons ſhall be choſen. For thus to 


{© regulate candidates and electors, and new model the 


« ways of election, what is it, ſays he, but to cut up 
„ the government by the rovts, and poiſon the very 


1 fountain of. public ſecurity ?* * As-foon therefore as 


the time and place of election, either in counties or in 


boroughs, are fixed, all foldiers quartered in the plate 
are to remove, at leaſt one day before the election, to 
the diſtance of two miles or more; and not to return 


till one day after the poll is ended. Riots like wiſe have 


been frequently determined to make an election void. 


By vote alſo of the houſe of commons, to whom alene 


belongs the power of determining conteſted elections, 


no lord of parliament, or lord lieutenant of a county, 


hath any right to interfere in the election of eommo ner: Þ 
and, by ſtatute the lord warden of the cinque ports 


ſhall not recommend any members there Hany officer - 
of the exciſe, cuſtoms, ſtamps, or certainother branches 


of-the revenue, preſume to intermeddle in elections by 
perſuading any voter or 1 him, be forſeits 
100d, and is difabled to hold any office. : 


Thus are the electors of one branch of the legiſlature 
ſecured from any undue influence from either of the 
other two, and from all external violence and compul- 
ſion. But the greateſt danger is that in'which them- 
ſelves co-operate, by the infamous practice of bribery - 


and corruption. To prevent which it is enacted that no 


candidate hall, after the date (uſually. called the ee) 


of the writs, or after the vacancy, give any money or 
entertainment to his electors, or'promiſe to give any, 
either to particular perſons, or to the place in general, 


in order to his being elected: on pain of being incap- 


on Gov. p. 2 f 22, 
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ble to ſerve for that place in parliament. And if any 
money, giſt, office, employment, or reward be given 

or promiſed to be given to any voter, at any time, in 
order to influence him to give or withhold his vote, as 
well he that takes as he that offers ſuch bribe ſorfeits 


pool, and is for ever diſabled from yoting and holding | 
any office in any corporation; unleſs, before conviction, c 
he will diſcover ſome other offender of the ſame kind, 4 
and then he is indemnified for his own offence 3. The | 
_ firſt inſtance that occurs, of election bribery, was ſo 6 
early as 13 Eliz. when one Thomas Longe (being a a tc 
ſimple man and of ſmall capacity to ſerve in parliament) ec 
acknowledged that he had given the returning officer pe 
and others of the boroug h for which he was choſen four = 3c 
pounds to be returned member, and was for that pre- tir 
mium elected. But for this offence the borough was eres 
amerced, the member was removed, and. the officer Tü 
fined and jmpriſoned . But, as this practice hath ſince- are 
taken much deeper and more univerſal root, it hath ded 
occaſioned the making of theſe wholeſome ſtatutes ; to Ga 
completelthe efficacy of which, there is nothing wanting by! 
but reſolution and integrity to put them in ſtrict execu- for 
tiog . . | ” 4 men 
Undue influence being thus (I wiſh the depravity of ſras 
- mankind would permit me to ſay, effectually) guarded and 
againſt, the election is to be proceeded to on the day euſto 
appointed; the ſheriff or other returning officer firſt VI 
taking an oath againſt bribery, and for the due execu- 8 
tion of his office. The candidates likew iſe, if required, ſhall 
muſt ſwear to their qualification: and the eleQors in comm 
counties to theirs ;, and the electors both in counties and buſine 
boroughs are alſo compellable to take the oath of abju- ſpeake 
ration and that againſt bribery and corruption. And ide th 
it might not be amiſs, if the members elected were bound lord 
to take the latter oath, as well as the former; which any oth 
in all probability would be much more effectual, than none be 
adminiſtering it only to the electors. tle. 
The election being cloſed, the returning officer in y the I 
| boroughs: returns his precept to the ſherift, with the erein 
s Inflike manner the Jalian law ſender, he was reſtored to his ſpeuker 6 
de ambitu inflicted fines and infamy credit again. 1 48. 141. nion or 
npon all who were guilty of cor- 44 Inſt. 23. ale of Parl. 112. peaker £ 
ruption at elections; but, if the Com. journ. 10 & 11 May 1571. bay, I; 


perſon guilty convicted another of- 
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perſons eleded by the majority: and the, ſheriff returns 
the whole, together with che writ for the county and 
the knights elected thereupon, to the clerk of the crown 
in chancery; before the day of A if it be a new 
parliament, or within fourteen days after the election, 
if it be an occaſional vacancy ; and this under penalty 
of 5ool. If the ſheriff does not return ſuch knights only 
as are duly elected, he forfeits, by the old ſtatutes of 
Henry VI, 100l; and the returning officer in boroughs 
for a like falſe return 40/: and they are beſides liable 
to an action, in which double damages ſhall be recover- 
ed, by the latter ſtatutes of King William: and any 
__ perſon bribing the returning officer ſhall alſo forfeit 
300]. But the members returned by him are the ſit- 
ting members, until the honſe of commons, upon peti- 
tion, ſhall adjudge the return to be falſe. and illegal. 
The form and manner of proceeding upon ſuch petition 
are now regulated by ſtatute 10 Geo. III. c. 16. (amen- 
ded by 11 Geo. III. c. 42. and made perpetual by 14 
Geo, It.” e. 15.) which directs the method of chuſing 
by lot a ſelect committee of fifteen members, who are 
ſworn well and truly to try the ſame, and true judg- 
ment to give according to the evidence. And this ab- 
ſtra& of the proceedings at elections of knights, citizens, 
and burgeſſes, concludes cur inquiries imo the laws and 
cuſtoms more peculiarly relative to the houſe of commons. 
VL I proceed now, ſixthly, to the method of makin 
laws; which is much the ſame in both houſes : e 
ſhall touch it very briefly, beginning in the houſe of 
commons. But firit I muſt premiſe, that for diſpatch af 
buſineſs each houſe of parliament has its ſpeaker, ; The 
ſpeaker of the houſe of lords, whoſe office it is to pre- 
ide there, and manage the formality of buſineſs, is the 
lord chancellor, or keeper of the king's . ſeal, or 
any other appointed by the king's commiſſion: and, if 
none be ſo appointed, the houſe of lords (it is ſaid) may 
tet. The ſpeaker of the honſe of commons is choſen 
by the houſe ; but muſt be approved by the king. And 
herein the uſage of the two houſes differs, that the 
ſpeaker of the houſe of commons cannot give his opi- 
nion or argue any queſtion in the houſe; but the 
lpeaker of the houſe of lords, if a lord of parliament, 
Bay, In each houſe. the act of the majority binds the 


- 
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whole; and the majority is declared by votes openly 
and publicly given : not as at Venice, and many other 
ſenatorial afſemblies, privately or by ballot. This lat- 
ter method may be ſerviceable, to prevent intrigues 
and unconſtitational combinations : but it is impoſſible 
to be practiſed with us; at leaſt in the houſe of eom- 
mons, where every member's conduct is ſubject to the 
future cenfure of his conſtituents, and therefore ſhoul 
be openly tubmittcd to their inſpection. 
To bring in a bill into the houſe, if the relief ſought 

by it is of à private nature, it is firſt neceſſary to prefer 
a petition; which muſt be preſented by a member, and 

uſually ſets forth the grievance deſired to be remedied. 
This petition (when founded on facts that may be in ] 
their nature diſputed) is referred to a committee of 5 


members, who examine the matter alleged, and ac- ks 
cordingly report it to the houſe ; and then, (or, other- by 
wiſe, upon the mere pctition) leave is given to bring in 8 
the bill. In public matters the bill is brought in upon be 
motion made to the houſe, without any petition at all. PE 
Formerly, all bills were drawn in the form of petitions, be. 
which were entered upon the parliament rolls, with the Fo 
king's anſwer thereunto ſubjoined; not in any ſettled ft 
form of words, but as the circumſtances of the caſe re- TePC 
quired : and at the end of each parliament.the judges 4 

1 


drew them into the formof a ſtatute, which was entered 
on the /flatute rolls. In the reign of Henry V, to pre- 
vent miſtakes and abuſes, the ſtatutes were drawn up 
by the judges before the end of the parliament ; and, 
in the reign of Henry IV, bills in the form of acts, ac- 
cording to the modern cuſtom, were firſt introduced. 
The perſons directed to bring in the bill, preſent it in 
a competent time to the houſe, drawn out on paper, with 
a a multitude of blanks, or void ſpaces, where any thing 
occurs that is dubious, or neceſſary to be ſettled by th: 
parliament itſelf ; (ſuch, eſpecially, as the preciſe dace 
of times, the nature and quantity of penalties, or 0 
any ſums of money to be. raiſed) being indeed only the 
ſceleton of the bill. In the houſe of lords, if the bill 
begins there, it is (when of a private nature) referrec 
to two of the judges, to examine and report the [tat 
of the facts alleged, to ſee that all neceſſary partie: 
6 4 * among numberlcls other inſtances, the articuli «ler?» 
W. II. 
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conſent, and to ſettle all points of technical propriety. 
This is read a firſt time, and at a convenient diſtance 
a ſecond time; and aſter each reading the ſpeaker 
opens to the houſe the ſubſtance of the bill, and puts 
the queſtion, whether it ſhall proceed any farther. The 
introduction of the bill may be originally oppoſed, as 
the bill itſelf may at either of the readings ; and, if the 
oppolition ſucceeds, the bill muſt be dropped for that 
ſeſlion : as it muſt alſo-if oppoſed with ſucceſs in any of 
the ſubſequent ſtages. 3 

After the ſecond reading it is committed, that is, 
referred to a committee; which is either ſelected by the 
houſe in matters of ſmall importance, or elſe, upon a 
bill of conſequence, the houſe reſolves itſelf into a 
committee of the whole houſe. A committee of the 
whole houſe is compoſed of every member; and, to 
form it, the ſpeaker quits the chair, (another member 


a being appoiated chairman) and may fit and debate as a 
a private member. In theſe committees the bill is deba- 
|. ted clauſe by clauſe, amendments are made, the blanks 
8. filled up, and ſometimes the bill entirely new modelled. 
he After it has gone through the committee, the chairman 
ed reports it.to the houſe with ſuch amendments as the 
re- committee have made; and then the houſe reconſiders 
ges the whole bill again, and the queſtion is repeatedly put 
red upon every clauſe and amendment. When the houſe 
re- hath agreed or diſagreed to the amendments of the com- 
up mittee, and ſometimes added new amendments of its 
md, own, the bill is then ordered to be engroſſed, or written 
, AC in a ſtrong groſs hand, on one or more long rolls (or 
preſſes) of parchment ſewed together, When this is 


finiſhed, it is read a third time, and amendments are 
ſometimes then made to it; and if a new clauſe be ad- 
ded, it is done by tacking a ſeparate piece of parchment 
on the bill, which is called a ryder . The ſpeaker 

then again opens the contents; and, holding it up in 
lis hands, puts the queſtion, whether the bill thall paſs. 
If this is agreed to, the title to it is then ſettled ; which 
uſed to be a- general one for all the acts paſſed in the 
eſſion, till in the firſt year of Henry VIII diſtin& titles 
were introduced for each chapter. After this, one 
* the members is directed to carry it to the lords, and 


6 Noy. 84. 
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deſire their concurrence; who, attended by ſeveral 
more, carries it to the bar of the houſe of peers, and 
there delivers it to their ſpeaker, who comes down 
from his woolſack to receive it. =o | 
It there paſſes through the ſame forms as in the other 
houſe (except engroſſing, which is already eons and, 
if rejected, no more notice is taken, but it paſſes /ub 
filentio, to prevent unbecoming altercations. But if it 
is agreed to, the lords fend a meſſage by two maſters in 
chancery (or upon matters of high dignity or impor- 
tance, by two of the judges) that they have agreed to 
the ſame: and the bill remains with the lords, if they 
have made no amendment to it, But if any amend- 
ments are made, ſuch amendments are ſent down wjtl 
the bill to receive the concurrence of the commons, It 
the commons diſagree to the amendments, a conference 
uſually follows between members deputed from each 
houſe ; who for the molt part ſettle and adjuſt the dil- 
ference : but, if both houſes remain inflexible, the biit 
is dropped. If the commons agree to the amendments, 
the bill is ſeat back to the lords by one of the members, 
with a meſſage to acquaint them therewith. The ſame 
forms are obſerved, mutatis mutandlit, when the bill be- 
ins in the houſe of lords. But when an act of grace 
r pardon is paſſed, it is Erſt ſigned by his majeily, aud 
then read once only in one of the houſes, without any 
new engroſſing or amendment ?. And when both houfes 
have done with any bill, it always is depolited in the 
houſe of peers, to wait the royal afſear; except in the 
caſe of a bill of ſupply, which after receiving the con- 
currence of the lords is ſent back to the houte of com- 
mons 8. | 
The royal aſſent may be given two ways: 1. In per- 
ſon ; when the king comes to the houſe of peers, iu 
his crown and royal robes, and ſending for the common: 
to the bar, the titles of all the bills that have paſſed bot! 
houſes are read; and the kiny's anſwer is declared by tlie 
clerk of the parliament in Norman-French: a badge, 
muſt be owned. (now the only one remaining of conque!: ; 
and which c could wilh esto fee fall into total oblivion, 
unleſs it e ved as a ſolemn memento to remind 
us tate s are mortal, having once been de 
7 D'cwiy ji 20. 73 Com, Com. journ. 24 Jul 166 
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ſtroyed by a foreign force. I the king conſents to a 
public bill, the clerk uſually declares, ** /e r le veut, 
+ the king wills it ſo to be; if to a private bill, “ ſeit 


&« fait comme il eft deſire, be it as it is deſired.” If the 
king refuſes his aſſent, it is in the gentle langua e of 


« fe roy faviſera, the king will adviſe upon it.“ hen 


a bill of ſupply is paſſed, it is carried up and preſented 
to the king by the ſpeaker of the houſe of commons ®:; 


and the royal aſſent is thus expreſſed, 1 roy remercie 


'« {es loyal ſubjedts, accepte lour benevlence, et auſſi le veut, 
te the king thanks his loyal ſubjects, accepts their be- 


„ nevolence, and wills it ſo to be.” In caſe of an act of 
grace, which originally proceeds from the crown, and 
| 4h the royal aſſent in the, firſt Rage of it, the clerk: of 
the parliament thus pronounces the gratitude” pf the 
ſubject; let prelats, ſeigneurs, et commons, en ce preſent 
parliament aſſemblees, au nom de touts vous autres ſub- 


«K jeds,' remercient tres humblement votre maje/te, et prient 
« a Dieu vnus donner en ſante bone vie et longue; the pre- 
« lates, lords, and commons, in this preſent parlia- 
© ment aſſembled, in the name of all your other ſub- 
« jets, molt humbly thank your majeſty, and pray to 
God to grant you in health and wealth long to live . 
2. By the ſtatute 33 Hen. VIII. c. z 1. the king may give 
his aſſent by letters patent under his great ſeal, ſigned 
with his hand, and notified in his abſence to both hou- 
ſes aſſembled together in the high houſe. And, when 
the bill has received the royal aſſent in either of theſe 
ways, it is then, and not before, a ſtatute or act of 
parliament. vi 1 2 £0 * icht 

This ſtatute or act is placed among the records of the 
kingdom; there nceding no formal promulgation to 


pu it the force of a law, as was neceſſary by the civil 


aw with regard to the emperor's edicts: becauſe every 
man in England is, in judgment of law, party to the 
making of an act ef parliament, being preſent thereat 
by his. repreſentatives. However, a copy thereof is 
uſually printed at the king's preſs for the information 
of the whole land. And tormerly, before the inven- 
tion of printing, it was uſed to be publiſhed by the ſne- 
riff of every county ; the king's writ being ſent to him 
at the end of every ſeſſion, together with a tranſcript. 
? Ret. Furl. 9 Hen. IV. in Pryn. 4 Inſt. 30, 21. 2 D'ewes journ. 35, 
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of all the acts made at Mat ſeſſion, commanding him, 
* ut ſtatula illa, et omnes articulos in eiſdem contentos, in 
Angulis locis ubi expedire viderit, publice proclamari, et 
* firmiter teneri et obſervari ſaciat. And the uſage was 
to proclaim them at his county court, and there to keep 
them, that whoever would might read or take copies 
thereof; which cuſtom continued till the reign of Hen- 
ry the ſeventh *. „„ i 
An act of parliament, thus made, is the exerciſe of the 
_ tygheſt authority that this kingdom acknowleges upon 
earth, It hath. power to bind every ſubject in the land, 
and the dominions thereunto belonging; nay, even the 
king himſelf, if particularly named therein. And it 
cannot be altered, amended, diſpenſed with, ſuſpended, 
or repealed, but in the ſame forms and by the ſame au- 
thority of parliament: for it is a maxim in law, that it 
requires: the ſame ſtrength: to diſſolve, as to create in 
obligation. It is true it was formerly held. that the 
king might in many caſes diſpenſe with penal ſtatutes *: 
but now by ſtatute 1 W. &. M. ſt. 2. c. 2. it is declared 
that the ſuſpending or diſpenſing with laws by regal. 
1 authority, without conſent of parliament, is illegal. 5 
H VIII. There remains only, in the ſeventh and laſt 
place, to add a word or two concerning the manner in 
which parliaments may be adjourned, prorogued, or 
diſſolved. | | i 
An adjournment is no more than a continuance of 
the ſeſſion from one day to another, as the word itſelf 
| ſignifies: and this is done by the authority of each 
houſe ſeparately every day ; and ſometimes for a fort- 
night or a month together, as at Chriſtmas or Eaſter, or 
upon other particular occafions. But the adjournment 
of one houſe is no adjournment of the other 3. It hath 
alſo been uſual, when his majeſty hath ſignified his 
pleaſure that both. or either of the houſes ſhould ad- 
journ themſelves to a certain day, to obey the king's 
pleaſure ſo ſignified, and to adjourn accordingly *: 
Otherwiſe, belides the indecorum of a refuſal, a proro- 
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gation would affuredly follow; which would often be 


very inconvenient to both public and private buſineſs, 
For prorogation puts an end to the ſeflion ; and then 
ſuch bills as are only begun and not perfected, muſt 
be reſumed de novo (if at all) in a ſubſequent ſeſſion: 
whereas, after an adjournment, all things continue in 


the ſame ſtate as at the time of the adjournment made, 
and may be procecded on without any freſh commence- 


ment. . 
A prorogation is the continuance of the parliament 


from one ſeſſion to another, as an adjournment is a 
continuation of the ſeſſion from day to day. This is 


done by the royal authority, expreſſed either by the 


lord chaneellor in his majeſty's preſence, or by com- 


miſſion from the crown, or frequently by proclam.:.i- 
on. Both houſes are neceſſarily prorogued at the ſame 


time; it not being a prorogation of the houſe of lords, 


or commons, but of the parliament. . The ſeflion is ne- 
ver underſtood to be at an end, until a prorogation: 
though, unleſs ſome act be paſſed or ſome judgment 
gee in parliament, it is in truth no ſeſſion at all?. 

nd formerly the uſage was, for the king to gite the 


royal aſſent to all ſuch bills as he approved, at the end 
of every ſeſſion, and then to prorogue the parliament; 


though ſometimes only for a day or twos: aſter which 
all buſineſs then depending in the houſes was to be be- 
gun again. Which cuſtom obtained ſo ſtrongly, that 
it once became a queſtion “, whether giving the royal 
aſſent to a ſingle bill did not of courſe put an end to 
the ſeſſion. And, though it was then reſolved in the, 
negative, yet the notion was fo deeply rooted, that the 
ſtatute 1 Car. I. e. 7. was paſſed to declare, that the 


king's aſſent to that and ſome other acts ſhould not put 


an end to the ſeſſion; and, even ſo late as the reign of 
Charles II, we finda proviſo ſrequentlytacked to a bill“, 
that his majeſty's aſſent thereto ſhould not determine 
the ſeſſion of parliament. But it now ſeems to be al- 
lowed, that a prorogation mult be expreſsly made, in 
order to determine the ſeſſion. And, if at the time of 
an actual rebellion, or imminent danger of invaſion, 
3 4 Inſt. 28. Hale of parl. 38. 7 Jhid. 21 Nov. 1554. 


Hut. 61. 8 Stat. 12 Car. II. c. 1. 22 & 
Com. journ. 21 Oct. 1553. 23 Car. II. c. 1. 
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the parliament ſhall be ſeparated by adjournment or 
prorogation, the king is empowered * ro call them to- 
gether by proclamation, with fourteen days notice of 
the time appointed for,the reafſembling. © © 
A diſſolution is the civil death of the parliament ;z. 
and this may be effected three ways: 1. By the king's 
will, expreſled either in perſon or: by repreſentation. 
For, as the king has the ſole right of convening the 
parliament, ſo allo it is a branch of royal prerogative, 
that he may (whenever he pleaſes) prorogue the parlia- 
ment for a time, or put a final period to its exiſtence. 
If nothing had a right to prorogue or diflolve a parlia- 
ment but itſelf, it might happen to become perpetual. 
And this would be extremely: dangerous, if at any time 
it ſhould attempt to encroach upon the executiye pow- 
er: as was fatally experienced by the unfortunate king 
Charles the firſt; who, having unadviſedly paſſed an 
act to continue the parliament then in being till ſuch. 
time as it ſhould pleaſe to diſſolve itſelf, at laſt fell a 
ſacrifice to that inordinate power, which he himſelf. 
had conſented to give them. It is therefore extremely 
neceſſary that the crown ſhould be empowered to re- 
gulate the duration of theſe aſſemblies, under the limi- 
tations which the Engliſh conſtitution. has . preſcribed ,. 
ſo that, on the one hand, they may frequently and re- 
gularly come together, for the diſpatch of buſineſs, and 
redreſs of grievances ; and may not, on the other, 
even with the: conſent of the crown, be continued to 
an inconventent or unconſtitutional length. 

2. A-parliament may be diflolved by the demiſe of 
the crown. This diſſolution formerly happened im- 
mediately upon the death of the reigning ſovereign : 
for he being conſidered in law as the head of the parlia- 
ment, (Caput, principium, et finjs) that falling, the whole 
body was held to be extinct. But the calling a new 
parliament immediately on the inauguration of the ſuc- 
ceſſor being found inconvenient, and dangers being 
apprehended from having no parliament in being in 
caſe of a diſputed fueceſſion, it was enacted by the ſta- 
tutes 5 & 8 W. III. c. 15. and 6 Ann. c. 7. that the. 


2 8 Stat, 30 Geo. II. c. 25. 
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parliament in being ſhall continue for fix months after 
the death of any king or queen, unleſs ſooner prorogu 
ed or diflolved by the ſucceſſor : that, if the parliament 
be, at the time of the king's death, ſeparated by ad- 
journment or prorogation, it ſhall notwithſtanding aſ- 
ſemble immediately: and that, if-no parliament is then 
in being, the members of the laſt parliament ſhall aſ- 


ſemble, and be again a parliament, | 


3. Laſtly, a parliament may be diſſolved or expire by 


length of time. For if either the legiſlative body were 
perpetual ; or might laſt for the life of the prince who 


convened them, as formerly; and were ſo to be ſup- 
plied, by occaſionally filling the vacancies with new 
repreſentatives ; in theſe caſes, if it were once corrupt- 
ed, the evil would be paſt all remedy : but when dif- 
ferent bodies ſucceed each other, if the people ſee cauſe 
to diſapprove of the preſent, they may rectify its faults 
in the next. A legiſlative aſſembly alſo, which is ſure 
to be ſeparated again, (whereby its members will them- 
ſelves become private men, and ſubject to the full ex- 
tent of the laws which they have enacted for others) 


will think themſelves bound, in intereſt as well as duty, 
to make only ſuch laws as are good. The utmoſt ex- 
tent of time that the ſame parliament was allowed to 


lit, by the ſtatute of 6 W. & M. c. 2. was three years; 
aſter the expiration of which, reckoning from the re- 


turn of the firſt ſummons, the parliament was to have 
no longer continuance. But by the ſtatute 1 Geo. I. 


it. 2..c. 38. (in order, profeſſedly, to prevent the great 


and continued expences of frequent elections, and the 
violent heats and animoſities conſequent thereupon, 


and for the peace and ſecurity of the government then 
juſt recovering from the late rebellion) this term was 


_ prolonged to ſeven years: and, what alone is an in- 


ſtance of the vaſt authority of parliament, the very 
ſame houſe, that was choſen for three years, enacted 


its own continuance for ſeven. So that, as our conſti- 


tution now ſtands, the parliament mult expire, or die 


a natural death, at the end of every ſeventh year; if 


uot ſooner diſſolved by the royal prerogative... 
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* 
CHAPTER Tre THIRD. 
Or Tus KING, AND HTS TITLE. ; 
60 
Tue ſupreme executive power of theſe kingdoms is A, 
veſted by our laws in a ſingle perſon, the king or queen: tel 


for it matters not to which ſex the crown deſcends ; 
7 but the perſon intitled to it, whether male or female, 
| is immediately inveſted with all the enſigns, rights, and 
prerogatives of ſovereign power; as is declared by 
ſtatute 1 Mar. ſt. 3. c. 1. | 
In diſcourſing of the royal rights and authority, I 
ſhall conſider the king under fix diſtin views: 1. With 
'regard to his title. 2. His royal family. 3. His coun- 
.cils. 4. His duties. 5. His prerogative. 6. His revenue. 
And firſt, with regard to his title. 
” The executive power of the Engliſh nation being 
veſted in a ſingle perſon, by the general conſent of the 
people, the evidence of which general conſent is long 
and imimemorial uſage, it became neceſſary to the free- 
dom and peace of the ſtate, that a rule ſhould be laid 
down, uniform, univerſal, and permanent; in order to 
mark ont with preciſion, who is that ſingle perſon, to 
whom are committed (in ſubſervience to the law of the 
land) the care and protection of the community, and 
to whom, in return, the duty and allegiance of every 
individual are due. It is of the higheſt importance to 
the public tranquility, and to the conſciences of pri- 


Ch. 3. rens. 1091 


vate men, that this rule ſhould be clear and indiſputa- 
ble: and our conſtitution has not left us in the dark 


upon this material occafion. It will therefore be the 


endeavour of this chapter to trace out the conſtitutional 


doctrine of the royal ſucceſſion, with that freedom and 
regard to truth, yet mixed with that reverence and reſ- 


pect, which the principles of liberty and the dignity of 
the ſubject require, 


The grand fundamental maxim upon which the us 


coronae, or right of ſueceſſion to the throne of theſe 
kingdoms, depends, I take to be this: © that the crown 
«js, by common law and conſtitutional cuſtom, here- 


« ditary ; and this in a manner peculiar to itſelf : but 


et hat the right of inheritance may from time to time 
ebe changed or limited by act of parliament ; under 
« which limitations the crown ſtill continues hereditary,” 
And this propoſition it will be the buſineſs of this chap- 
ter to prove, in all its branches; firit, that the crown 


is hereditary ; ſecondly, that it is hereditary in a man- 
ner peculiar to itſelf ; thirdly, that this inheritance is 
ſubject to limitation by parliament ; laſtly, that when 


it is ſo limited, it is hereditary in the new proprietor. 
1. Firſt, it is in general hereditary, or deſcendible to 


the next heir, on the death or demiſe of the laſt pro- 


prietor. All regal governments mult be either heredi- 
tary or elective; and, as I believe there is no inſtance 
wherein the crown of England has ever been aſſerted to 
be elective, except by the regicides at the infamous and 


unparalleled trial of King Charles I, it muſt of conſe- 


quence be hereditary. Yet while I aſſert an hereditary, 
I by no means intend a jure divino, title to the throne. 
Such a title may be allowed to have ſubſiſted under the 
theocratie eſtabliſhment of the children of Iſrael in Pa- 
leſtine: but it never yet ſubſiſted in any other country; 
ſave only ſo far as kingdoms, like other human fabrics, 


are ſubje& to the general and ordinary diſpenſations of 


providence. Nor indeed have a jure divino and an he- 
reditary right any neceſſary connex ion with each other; 
as ſome have very weakly imagined. The titles of 


David and Jehu were equally jure divino, as thoſe of | 
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either Solomon or Ahab; and yet David ſlew the ſons 
of his predeceſſor, and Jehu his predeceſſor himſelf. 
And when our kings have the ſame warrant as they 
had, whether it be to ſit upon the throne of their fa- 
thers, or to deſtroy the houſe of the preceding ſove- 
reign, they will then, and not before, poſſeſs the 
crown of England by a right like theirs, 1mmediately 
derived from heaven. The hereditary right which 
the laws of England acknowlege, owes its origin to 
the founders of our conſtitution, and to them only. 
It has no relation to, nor depends upon the civil laws 
of the Jews, the Greeks, the Romans, or any other na- 
tion upon earth: the municipal laws of one ſociety 
having no connexion with, or influence upon, the fun- 
damental polity of another. The founders of our Eng- 
liſh monarchy might perhaps, if they had- 2 
5 proper, have made it an elective monarchy, but they 
rather choſe, and upon good reaſon, to eſtabliſh origi- 
nally a ſucceſſion by inheritance. This has been acqui- 
eſced in by general conſent ; and ripened by degrees 


— 


a 


4 


| 
5 into common law: the very ſame title that every private F 
: man has to his own eflate. Lands are not naturally t 
1 deſcendible any more than thrones: but the law has I: 
| thought proper, for the benefit and peace of the public, fi 
to eſtabliſh hereditary ſucceſſion in the one as well as p 
8 the other. | pe 
4 It muſt be owned an eleQtive monarchy ſeems to be di 
4 the moſt obvious, and beſt ſuited of any to the rational ca 
| principles of government, and the freedom of human ce! 
} nature: and accordingly we find from hiſtory that, in ciy 


the infancy and firſt rudiments ot almoſt every ſtate, the 
the leader, chief magiſtrate, or prince, hath uſually MW oth 
N been elective. And, if the individuals who compoſe blo 
; that ſtate could always continue true to ficſ principles, W per 
| uninfluenced by paſſion or prejudice, unaſſailed by MW lan, 
; corruption, and unawed by violence, elective ſuc- of e 
| ceſſion were as much to be deſired in a kingdom, 2, 
as in other inferior communities. The beſt, the ritay 
wiſeſt, and the braveſt man would then be ſure of d 


4 of receiving that crown, which his endowments i ſuces 
have merited ; and the ſenſe of an unbiaſſed majorit teri} 
"= would be dutifully acquieſced in by the few who were! ve 


1 

1 

1 
\ 
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of different opinions. But hiſtory and obſervation will 
inform us, that elections of every kind (in the preſent 
ſtare of human neture) are too frequently brought 
about by influence, partiality, and artifice : and, even 
where the caſe is otherwiſe, theſe practices will be often 
ſuſpected, and as conſtantly charged upon the ſucceſa- 
ful, by a ſplenetic diſappointed minority. This is an 

evil to which all ſocieties are liable; as well thoſe of a 
private and domeſtic kind, as the great community 
of the public, which includes the reſt. But in the for- 
mer there is this advantage ; that ſach ſuſpicions, if 
falſe, proceed no farther than jealouſies and murmurs, 
which time will effectually ſuppreſs; and if true, the 
injuſtice may be remedied by legal means, by an appeal 

to thoſe tribunals to which every member of ſociety has 
(by becoming ſuch) virtually engaged toſubmit. Where- 
as, in the great and independent ſociety, which ever 
gation compoſes, their is no ſuperior to reſort to but the 

law of nature; no method to redreſs the infringements 
of that law, but the actual exertion of private force. 
As therefore between two nations, complaining of mu- 
tual injuries, the quarrel can only be decided by the 
law of arms; ſo in one and the ſame nation, when the 
fundamental principles of their common union are ſup- 
poſed to be invaded, and more eſpecially when the ap- 
pointment of their chief magiſtrate is alleged to be un- 
duly made, the only tribunal to which the complainants 

can appeal is that of the God of battles, the only pro- 

ceſs by which the appeal can be carried on is that of a 

civil and inteſtine war. An hereditary ſucceſſion to 

the crown is therefore now eſtabliſhed, in this and moſt 
other countries, in order to preveat that periodical 

bloodſhed and miſery, which the hiſtory of antient im- 

perial Rome, and the more modern experience of Po- 

land and Germany, may ſhew us are the conſequences _ 

of elective kingdoms. | * 
2. But, ſecondly, as to the particular mode of inhe- 

ritance, it in general correſponds with the feodal path 

of deſcents, chalked ont by the common law in the 


ſucceſſion to. landed eſtates; yet with one or two ma 
the crown will deſcend 


terial exceptions. Like eſtates, 
5 Ver. 1 


Book . 
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 lineally to the iſſue of the reigning monarch : as it did 


from king John to Richard Ii, through a regular pedi- 
gree of ſix lineal generations. As in common deſcents, 


the preference of males to females, and the right cf 
primogeniture among the males, are ſtrictly adhered 
to. Thus Edward V ſucceeded to the crown, in pre- 
ference to Richard his younger brother and Elizabeth 
his elder ſiſter. Like lands or tenements, the crown, 


on failure of the male line, deſcends to the iſſue female; 


according to the anticnt Britiſh cuſtom remarked by 
Tacitus * ; ** /olent fceminarum dou bellare, et ſexum in 
&« imperiis non diſcernere.” Thus Mary I ſucceeded to Ed- 
ward VI; and the line of Margaret queen of Scots, 
the daughter of Henry VII, ſucceeded on failure of the 
line of Henry VIII, his ſon. . But among the females, 


the crown deſcends by right of primogeniture to the 


eldeſt daughter only and her iſſue ; and not as in com- 
mon inheritanccs, to all the daughters at once; the 
evident neceſſity ofa ſole ſucceſſion to the throne having 
occaſioned the royal law of deſcents to depart from the 
common law in this reſpect: and therefore queen Mary 
on the death of her brother ſucceeded to the crown 
alone, and not in partnerſhip with her fiſter Elizabeth. 
Again: the doctrine of repreſentation prevails in the 
deſcent of the crown, as it does in other inheritances ; 
whereby the lineal deſcendants of any perſon deceaſed 
ſtand in the ſame place as their anceſtor, if living, 
would have done. Thus Richard II ſucceeded his 
grandfather Edward III, in right of his father the 
Black rince; to the excluſion of all his uncles, his 

randfather's younger children. Laſtly, on failure ot 
Iineal deſcendants, the erown goes to the next collate- 
ral relations of the late king; provided they are lineally 
deſcended from the blood royal, that is, from that 
royal ſtock which originally acquired the crown. Thus 
Henry 1 ſucceeded to William Il, John to Richard l, 
and James I to Elizabeth : being all derived from the 
conqueror, who was then the only regal ſtock. But 
herein there is no objection (as in the caſe of common 
. deſcents, to the ſucceſſion of a brother, an uncle, or 
other collateral relation, of the half blood; that is, 
where the relationſhip proceeds not from the ſame 


1 In vit. Agricelas. 
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couple of anceſtors (which conſtitutes a kinſinan of the 
a blood) but from a gel, anceſtor only; as when 
two perſons are derived from the father, and not from 
the ſame mother, vice verſa: provided only, that the one 
anceſtor, from whom both are deſcended, be that from 
whoſe veins the blood royal is communicated to each. 
Thus Mary I inherited to Edward VI, and Elizabeth 
inherited to Mary ; all children of the ſame father, 
king Henry VIII, but all by different mothers. The 
reaſon of which diverſity, between royal and common 
deſcents, will be better underſtood hereafter, when we 
examine the nature of inheritances in general, 

3- The doctrine of hereditary right does by no means 
imply an indeſfcaſible right to the throne. No man 
will, I think, aſſert this, that has conſidered our laws, 
conſtitution, and hiſtory, without prejudice, and with 
any degree of attention. It is 1 in the 
breaſt of the ſupreme legiſlative authority of this king- 
dom, the king and both houſes of parliament, to defeat 
this hereditary right; and by particular entails, limi- 
tations, and proviſions, to exclude the immediate heir, 

N and veſt the inheritance in any one elſe. This is ſtrictly 
conſonant to our laws and conſtitution; as may be ga- 


: thered from the expreſſion ſo frequently uſed in our ſla- 
; tute book, of the king's majeſty, his heirs, and ſucceſ- 
4 * ſcrs.” In which we may obſerve. that as the word, 
55 * heirs,” neceſſarily implies an inheritance or hereditary 


18 right, generally ſubſiſt nz in the royal perſon; ſo the 
ie word, “ ſucceſſors,” diſtinctly taken, muſt imply that 
18. WU this inheritance may ſometimes be broken through; or, 
ot that there may be a ſucceſſor, without being the heir, 
e of the king. And this is ſo extremely reaſonable, that 
ly without ſuch a power, lodged ſomewhere, our polity 
at Wl would be very defective. For, let us barely ſuppoſe fo 
us Wl melancholy a caſe, as that the heir apparent ſhould be 
a lunatic, an idiot, or otherwiſe incapable of reigning ; 
how miſerable would the condition of the nation be, if 
he were alſo incapable of being ſet aſide lt is there: 
fore neceſſary that this power ſhould be lodged ſome- 
where: and yet the inheritance, and —_— dignity, 
would be very precarious indeed, if this power were 
xpreſsly and awowedly r in the hands of che ſubj dt 
| | 2 


* 
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only, to be exerted whenever prejudice, caprice, or diſ- 


content ſhould happen to take the lead. Conſequently 


it can no where be ſo properly lodged as in the two _ 
houſes of parliament, by and with the conſent of the 


reigning king ; who, it is not to be ſuppoſed, will agree 


to any thing improperly prejudicial to the rights of his 


own deſcendants. And therefore in the king, lords, and 
commons, in parliament aſſembled, our laws have ex- 
W lodg ed it. 

4. But, fourthly; however the crown may be limited 
or transferred. it ſtill retains its deſeendible quality, 
and becomes hereditary in the wearer of it. And hence 
in our law the king is ſaid never to die, in his political 
capacity; though, in common with other men, he is 
ſubject to mortality in his natural: becauſe immediately 
upon the natural death of Henry, William, or Edward, 
the king ſurvives in his ſucceſſors. For the right of the 
crown veſts, eo inſſanti, upon his heir; either the h4eres 
natus, if the courſe of deſcent remains unimpeached, or 
the haeres faltus, if the inheritance be under any parti- 
ceular ſettlement. So that there can be no inerregnum; 
but, as ſir Matthew Hale * obſerves, the right of ſove- 
, reignty is fully.inveſted in the ſucceſſor by the very deſ- 
cent of the crown. And therefore, however acquired, 
it becomes in him abſolutely hereditary, unleſs by the 
rules of the limitation it is otherwiſe ordered and de- 
termined. In the manner as landed eſtates, to conti- 
nue our former compariſon, are by the law hereditary, 
or deſcendible to the heirs of the owner; but ſtill there 
exiſts a power, by which the property of thoſe Jands 
may be transferred to another perſon. If this transfer 
be made ſimply and abſolutely, the lands will be heredi- 
tary in the new owner, and deſcend to his heir at law: 
but if the transfer be clogged with any limitations, con- 
ditions, or entails, the lands muſt deſcend in that chan- 
nel ſo limited and preſcribed, and no other. 

In theſe four points conſiſts, as I take it, the conſtitu- 
tional notion of hereditary right to the throne: which 
will be ſtill farther elucidated, and made clear beyond 
all diſpute, from a ſhort hiſtorical view of the ſucceſ- 


— 
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ſions to the erown of England, the dectrines of our an- 
tient lawyers, and the ſeveral acts of parliament that 
have from time to time been made, to create, to declare, 


to confirm, to limit, or to bar, the hereditary title to 
the throne: And in the purſuit of this inquiry we ſhall- 


find, that from the days of Egbert, the firſt fole mo- 
narch» of this kingdom, even to the preſent, the four 
cardinal maxims above-mentioned have ever been held 
the conſtitutional: canons of ſucceſſion. It is true, this 
fucceſſion, through fraud, or ſoice, or ſometimes 
through neceflity, when in hoſtile times the crown de- 
fcended on a minor or the like, has been very frequently 
ſuſpended ;. but has generally at laſt returned back into 


the oldihherecitary channel, though fometimes a very 


conſiderable period intervened. And, even in thoſe 


inſtances where the ſucceſſion has been violated, the 


crown has ever been looked upon as hereditary in the 
wearey of it. Of which the uſurpers themſelves were ſo 
fenſible, that they for the moſt part endeavoured to 
vamp up ſome feeble fhew of a title by deſcent, in order 
to amuſe the people, while they gained the poſſeſſion of 
the kingdom. And, when polle on was once gained, 
they conſidered it as the purchaſe or acquiſit ion of a new 
eſtate of inheritance, and tranſmitted or endeavoured to 
tranſmit it to their own poſterity, by a kind of heredi» 
tary right of uſurpation. _. | i 
King Egbert about the year 800, found himſelf in 
poſſeſſion of the throne of the welt Saxons, by a long 
and undiſturbed defcent from his anceſtors of above three 
hundred years. How his anceſtors acquired the title, 
whether by force, by fraud, by contra, or by election, 
it matters not much to inquire; and is indeed a point 
of ſuch high antiquity, as muſt render all inquiries at 
beſt but plauſible gueſſes. His right muſt be ſup poſed 
indifputably good, becauſe we know no better. The 
he of the heptar@hy he acquired, ſome by 
conſent, but moſt by a voluntary ſubmiſſion. And it is 


an eſtabliſhed maxim in civil polity, and the law of na- 
tions, that when one country is united to another in 
ſuch a manner, as that one keeps its government and 
ſtates, and the other. loſes fthem ; the latter entirely 
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aſſimilates with or is melted down in the former, and 


muſt adopt its laws and cuſtoms3. And in purſuance 


of this maxim there hath ever been, ſince the union of 


the heptarchy in king Egbert, a general acquieſcence 
under the hereditary monarchy of the weſt Saxons, 
through all the united kingdoms. | 
From Egbert to the death of Edmund Ironſide, a 
period of above two hundred years, the crown deſcend- 
ed regularly, through a ſucceſſion of fifteen princes, 
without any deviation or interruption :; ſave only that 
the ſons of king Ethelwolf ſucceeded to each other in 
the kingdom, without regard to the children of the 
elder branches, according to the rule of ſucceſſion pre- 
ſcribed by their father, and confirmed by the wittena- 
gemote, in the heat of the Daniſh invaſions; and alſo 
that king Edred, the uncle of Edwy, mounted the 
throne for about nine years, in the right of his nephew 
a minor, the times being very troubleſome and dange- 
rous. But this was with a view to preſerve, and not 
to deſtroy the ſucceſlion : and accordingly Edwy ſuc- 


ceeded him, | | | 
-- Kiog Edmund Ironſide was obliged, by the hoſtile 


2 irruption of the Danes, at firſt to divide his kingdom 


with Canute, king of Denmark; and Canute, after his 
death ſeiſed the whole of it, Edmund's ſons being driyen 
into foreign countries. Here the ſucceſſion was ſuſ- 
pended by actual force, and a new family introduced 
upon the throne: in whom however this new acquired 
throne continued hereditary for three reigns; when, 
upon the death of Hardiknute, the antient Saxon line 
was reſtored in the perſon of Edward the confeſſor. 
He was not indeed the true heir to the crown, being 
the younger brother of king Edmund Ironſide, who 
bad a ſon Edward, ſirnamed (from his exile) the outlaw, 
ſtill living. © But this ſon was then in Hungary; and, 
the Engliſh having juſt ſhaken off the Daniſh yoke, it 
was neceſſary that ſomebody on the ſpot ſhould mount 
the throne; and the confeſſor was the next of the royal 


2 Puff. L. ef N. and N. b. b. c. 14. $ 6. 
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line then in England. On his deceaſe without iſſue, 
Harold'IFuſurped the throne ; and almoſt at the ſame 
inſtant came on the Norman invaſion : the right to the 
crown being all the time in Edgar, ſirnamed Atheling, 


(which ſignifies in-the Saxon language i/luflrious, or of 
royal blood) who was the fon of Edward the outlaw, 


and grandſon of Edmund Ironſide ; or, as Matthew 
Paris “ well expreſſes the ſenſe of our old conſtitution, 
* Edmundus autem latusferreum, rex naturalis de ftirpe 


* regnum genuit Edæuardum; et Edwardus genuit Edga- 


* rum, cui de jure debebatur regnum. | 
William the Norman claimed the crown by virtue of 
a pretended grant from king Edward the confeſſor; a 


grant which, if real, was in itſelf utterly invalid: be- 


cauſe it was made, as Harold well obſerved in his repl 
to William's demand 5, © ab/que generali ſenatus, et populi 
i conventu et edicto; which alſo very plainly implies, 
that it then was generally underſtood that the king, 
with conſent of the general council, might diſpoſe of the 
crown and change the line of ſucceſſion. William's 
title however was altogether as good as Harold's, he 
being a mere private ſubject, and an utter ſtranger to 
the royal blood. Edgar Atheling's undoubted right 
was overwhelmed by the violence of the times ; though 
frequently aſſerted by the Engliſh nobility after the con- 
queſt,” till ſuch time as he died without iſſue: but all 
their attempts proved unſucceſsful, and only ſerved. 
the more firmly to eſtabliſh the crown in the family 
which had newly acquired it. p 
This conqueſt then by William of Normandy was, 
like that of Canute before, a forcible transfer of the 
crown of England into a new family : but, the crown 
being ſo transferred, all the inherent properties of the 
crown were with it transferred alſo. For, the victory 
obtained at Haſtings not being a victory over the na- 
tion collectively, but only over the perſon of Harold, 
the only right that the conqueror could pretend to ac- 
quire thereby, was the right to poſſeſs the crown of 
England, not to alter the nature of the government. 


4 4. D. 1066. 5 Hale, Hiſt. C. L. c. g. Seld. 
William of Malmſb. J. 3. review of tithes, c. 8. 
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And therefore, as the Engliſh laws fill remained in 


force, he muſt neceſſarily take the crown ſubje& o 


thoſe laws, and with all its inherent properties; the firſt 
and principal of which was its deſcendibility. Here 
then we muſt drop our race of Saxon kings, at leaſt for 
a while, and derive our deſcent» from William the con- 
queror as from a new ſtock, who acquired by right of 
war (ſuch as it is, yet ſtill the dernier reſort of kings) 
a a ſtrong and undiſputed title to the inheritable crown 
of England. | 


Aecordingly it deſcended from him to his fons Wil- 
liam II and Henry I. Robert, it muſt be owned, his 


eldeſt ſon, was kept out of poſſeſſion by the arts and vio- 
lence of his brethren ; who perhaps might proceed upon 
a notion, which prevailed for fome time in the law of 
defcents, (though never adopted as the rule of public 
ſucceffions 7) that when the eldeſt ſon was already pro- 


vided for, (as Robert was conftituted duke of Norman- 
dy by his father's will) in ſuch a caſe the next brother 


was entitled to enjoy the reft of their father's inheri- 
| tance. But, as he died without iffue, —_— at laſt 

had a good title to the throne, whatever he might 
have at firſt. 

Stephen of Blois, who ſucceeded him, was indeed 
the grandſon of the conqueror, by Adelicia his daugh- 
ter, and claimed the throne by a feeble kind of heredi- 
tary right: not as being the neareft of the male line, 
but as the neareſt male of the blood royal, excepting 
bis elder brother Theobald; who was earl of Blois, and 
therefore ſeems to have waved, as he certainly never 


infiſted on, ſo troubleſome and precarious a claim. The 


real right was in the empreſs Matilda or Maud, the 
daughter of Henry I; the rule of fuccefſion being 
(where women are admitted at all) that the daughter 
of a ſon ſhall be preferred to the ſon of a daughter. So 
that Stephen was little better than a mere ap: av? and 
therefore he rather choſe to rely on a title by election “, 
while the empreſs Maud did not fail to aſſert her here- 


7 See lord Lyttelton's Life of © rus, &c.” (Cart. A. D. 1136. 


Henry II. Vol. I. pag. 467. Ric, de Haguſtald. 314. Hearn: 
8 «6 Foo Stephanus Dei gratia aſſenſu ad Gu:l. Neubr. 711. 5 
© cleri et pebuliin regem Anglerum eiee- , 
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ditary right by the {ward : which diſpute was attended 
with various ſucceſs, andiended atlaſt in tha compromiſe 
made at Wallingford, that Stephen ſhould. keep. the 
crown, but that Henry the fon of Maud ſhould ſycceed 
him; as he afterwards accordingly. did. | Ls 
Henry, the ſecond of that name, was ugh after his 
mother Matilda) the undoubted heir of William the 
conquerorz but he had alſo another connexion is blood, 
which endeared him till farther to the Engliſh, He 
was lineally defcended from Edmund Ironſide, the laſt 
of the Saxon race of hereditary Nags. For Edward 
the outlaw, the ſon of Edmund Ironſide, had (beſides 
Edgar Atheling, who died without iſſue) a daughter 
Margaret, who was married to Malcolm king of Scot- 
hand; and in her the Saxon hereditary right reſided. 
By Malcoles-ſhe had ſeveral children, and among the 
reſt Matilda the wife of Henry J, who by him had the 
empreſs Maud, the mother of Henry 11. Upon which 
account the Saxon. line is in our hiſtories frequently. 
faid to have been reſtoreC;in his perſon : though in rea- 
hty that right ſubſiſted in the /n of Malcolm by queen 
Margaret; king Henry's-bclt title being as heir to the 
conqueror. | | 
From Henry II the crown-defcended 10-his eldeſt fon 
Richard I, who dying childleſs, the right veſted in his 
nephew Arthur; the fon of Geoffrey his next brother: 
but John, the youngeſt ſon of king Henry, ſeiſed the 
throne ; claiming, as appears, from his charters, the 
crown by hereditary right: that is to ſay, he was next 
of kin to the deceaſed king, being his ſurviving. bro- 
ther: whereas Arthur was removed one de te, | 
- being his brother's ſony. though by right of repreſenta- 
tion he ſtood in the place of his father Geoffrey, And 
however flimſy this title, and thoſe of William Rufus 
and Stephen of Blois, may appear at this diftance to us, 
after the law of deſcents hath now been ſettled for ſo 
many centuries, they were ſufficient to puzzle the un- 
derſtandings of our brave, unlettered, anceſtors. Nor 


o hu Regni Anvliae : qued nobis jure coampetit haere diario. Spelm. 
Hit. R. Job, apud Wilkins 254. 
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indeed can we wonder at the number of partizans, who 
eſpouſed the pretenſions of king John in particular; 


ſince even in the reign of his father king Henry II, it 


was a point undetermined , whether, even in common 


inheritances, the child of an elder brother ſhould ſuc- 


ceed to the land in right of —— or the younger 


ſurviving brother in right of proximity of blood. Nor is 


it to this day decided in the collateral ſucceſſion to the 


fiiefs of the empire, whether the order of the ſtocks, or 


the proximity of degree ſhall take place . However, 
on the death of Arthur and his ſiſter Eleanor without 
iſſue, a clear and indiſputable title veſted in Henry III 


the ſon of John: and from him to Richard the ſecond, 


a ſucceſſion of ſix generations, the crown deſcended in 


the true hereditary line. Under one of which race of 


princes * we find it declared in parliament, * that the 
% law of the crown in England is, and always hath 
„ been, that the children of 
ther born in England or elſewhere, ought to bear the 
* ;inheritance after the death of their aneeſtors. Which 
« Jaw our ſovereign lord the king, the prelates, earls, 
and barons, and other great men, together with all 
« the commons in parliament aſſembled, do approve 
« and affirm for ever.” F 

Upon Richard the ſecond's reſignation of the crown, 
he having no children, the right reſulted to the iſſue of 
his grandfather Edward III. That king had many child- 
ren, beſides hiseldeſt, Edward the black prince of Wales, 
the father of Richard II: but to avoid confuſion I ſhall 
only mention three; William his ſecond ſon, who died 
without iſſue; Lionel duke of Clarence, his third ſon ; 


and John of Gant duke of CLancaſter, his fourth. By the 


rules of ſueceſſion therefore the poſterity of Lionel duke 


of Clarence were entitled to the throne, upon the reſig- 


nation of king Richard; and had accordingly been decla- 
red by the king many years before the preſumptive heirs 
of the crown: which declaration was alſo confirmed 
in parliament 3, But Henry duke of Lancaſter, 
the ſon of John of Gant, having then a large 


© Glanv. 7. 7. c. 3. 2 Stat. 25 Edw. III. ſt. 2. 
x Mod. Un. Hiſt. xxx. 313. © Sandford's geneal. hiſt. 2 46. 
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army in the kingdom, the pretence of raiſing which 


Vas to recover his patrimony from the king, and to 


redreſs the grievances of the ſubject, it was impoſſible 
ſor any other title to be aſſerted with any ſafety; and 
he became king under the title of Henry 1V. But, as 
ſir Matthew Hale remarks *, though the people un- 
juſtly aſſiſted Henry IV. in his uſurpation of the 
crown, yet he was not admitted thereto, until he had 
declared that he claimed, not as a conqueror, (which 
he very much inclined to do *) but as a ſucceſſor, deſ- - 


cending by right line of the blood royal; as appears 
from the rolls of parliament in thoſe times. And in 


order to this he ſet up a ſhew of two titles: the one 
upon the pretence of being the firſt of the blood royal 
in the intire male line, whereas the duke of Clarence 
Jeſt. only one daughter Philippa; from which female 
branch, by a marriage with Edmond Mortimer earl of 
March, the houſe of York deſcended: the other, by - 
reviving an exploded rumour, firſt propagated by John 
of Gant, that Edmond earl of Lancaſter (to whom 
Henry's mother was heireſs) was in reality the elder 
brother of king Edward I.; though his parents, on 
account of his perſonal deformity, had impoſed him 
on the world for the younger: and therefore Henry 
would be entitled to the crown, either as ſucceſſor to. 
Richard II. in caſe the intire male line was allowed a 
preference to the female; or, even prior to that un- 
tortunate prince, if the crown could deſcend through 
a female, while an entire male line was exiſting, 
However, as in Edward the third's time we find the 
parliament approving and affirming the law of the 
crown, as before ſtated, ſail-the reign of Henry IV. 
they aQually exerted their. right of new-ſettling the; 
ſucceſſion to the crown. And this was done by the 
ſtatute ) Hen. IV. c. 2. whereby it is enacted, that. 
* the inheritance of the crown and realms of England 
« and France, and all other the king's dominions, 
* ſhall be ſet and remain; in the perſon of our ſove- 
* reign lord the king, and in the heirs of his body 
* iſſuing ;”: and prince Henry is declared heir appa- 


rent to the crown, to hold to him and the heirs of his 


3 ſci! nyt et denterge. 


re. Ne. 
2 Seld. tit. hon, 1. . 


204 The RicnurTts | Boe I. 


body iſſuing, with remainder to lord Thomas, lord 
John, and lord Humphry, the king's ſons, and the 
heirs of their bodies reſpeQively : which is indeed no- 
thing more than the law would have done before, 
* Henry the fourth had been a rightful king. 

t however ſerves to ſhew that it was then generally 
underſtood, that the king and parliament had a right 
to new- model and regulate the ſucceſſion to the crown : 
and we may alſo obſerve, with what caution and deli- 
cacy the parliament then avoided declaring any fenti- 
ment of Henry's original title. However fir Edward 
Coke more than once expreſsly declares *, that at the 
time of paſling this act the right of the crown was in 


the -deſcent from Philippa, daughter and heir of 


Lionel duke of Clarence. 
| Nevertheleſs the crown deſcended regularly from 
Henry IV. to his ſon and grandſon Henry V. and VI.; 


in the latter of whoſe reigns the houſe of York aſſerted 


their dormant title; and, after imbruing the kingdom 
in blood and confuſion for ſeven years together, at laſt 
eſtabliſhed it in the perſon of Edward 1V. At his ac- 
ceiſion to the throne, after a breach of the ſucceſſion 
that continued for three deſcents, and above three- 
ſcore years, the diſtinction of a king de jure and a kin 

de fatto began to be firſt taken; in order to indemnity 
ſuch as had ſubmitted to the late eſtabliſhment, and to 


provide for the peace of the kingdom by confirming all 


honours conferred and all acts done, by thoſe who 
were now called the uſurpers, not tending to the diſ- 
heriſon of the rightſul heir. In ſtatute 1 Edw. IV. c. 1. 
the three Henrys are ſtiled, late kings of England 
% ſucceſlively in dede, and not of ryght.” And, in all 
the charters which I have met with of king Edward, 
whenever he has occaſion to ſpeak of any of the line 
of Lancaſter, he calls them: © nuper de fatto, et non de 
„jure, reges Angliae.” 


Edward IV. left two ſons and a daughter; the eldeſt 


of which ſons, king Edward V. enjoyed the regal dig- 


nity for a very ſhort time, and was then depoſed by 
Richard his unnatural uncle, who immediately uſurp- 
ed the royal dignity ; having previouſly inſinuated to 
the populace a ſuſpicion of baſtardy in the children of 
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Edward IV. to make a ſhew of ſome hereditary title: 
after which he is generally believed to have murdered 
his two nephews z upon whoſe death the right of the 
crown devolved to their ſiſter Elizabeth. 
The tyrannical reign of king Richard III. gave oc- 
caſion to Henry earl of Richmond to aſſert his title to 
the crown. A title the moſt remote and unaccounta- 
ble that was ever ſet up, and which nothing could 
have given ſucceſs to, but the univerſal deteſtation of 
the then uſurper Richard. For, beſides that he claim- 
ed under a deſcent from John of Gant, whoſe title was 
now exploded, the claim (ſuch as it was) was _— 
n 


John earl of Somerſet, a baſtard ſon, begotten by Jo 


of Gant upon Catherine Swinford. It is true, that, 
by an of parliament 20 Ric. II. this ſon was, with 
others, legitimated and made inheritable to all lands, 
offices, and dignities, -as if he had been born in wed- 


lock: but ſtill, with an expreſs reſervation of the 


crown, * excepte dignitate regalz 5.” e 
Notwithſtanding all this, immediately aſter the bat- 
tle of Boſworth field, he aſſumed the regal dignity; 
the right of the crown then being, as ſir Edward Coke 
expreſsly declares 5, in Elizabeth, eldeſt daughter of 
Edward IV.: and his poſſeflion was eſtabliſhed by par- 
liament, holden the firſt year of his reign. In the act 
for which purpoſe, the parliament ſeems to have co- 
pied the caution of their predeceſſors in the reign of 
Henry IV.: and therefore (as lord Bacon the hiſtorian 
of this reign obſerves) caretully avoided any recogni- 
tion of Henry VII's right, which indeed was none at 
all; and the king would not have it by way of new 
law or ordinance, wheredll right might ſeem to be 
created and conferred upon him; and therefore a mid- 
dle way was rather choſen, by way (as the noble hiſto- 
rian expreſſes it) of eflabl;ſment, and that under covert 
and indifferent words, ** that the inheritance of the 
„ crown ſhould e, remain, and abide in king Henry 
VII. and the heirs of his body :"” thereby providing 


for the future, and at the ſame time acknowledging 


his preſent poſſeſſion ; but not determining either way, 


s 4 lnſt. 36. 6 7bid. 37. 
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whether that poſſeſſion was de jure or de facto merely. 
However, he ſoon after married Elizabeth of York, 
the undoubted heireſs of the conqueror, and thereby 


gained (as fir Edward Coke? declares) by much his 


beſt title to the crown. Whereupon the a&t made in 
his favour was ſo much diſregarded, that it never was 
printed in our ſtatute books. AS 5 

Henry the eighth, the iſſue of this marriage, ſuc- 
ceeded to the crown by clear indiſputable hereditary 
right, and tranſmitted it to his three children in ſuc- 
ceſſive order. But in his reign we at ſeveral times 
find the parliament buſy in regulating the ſucceſſion to 
the kingdom. And, firſt, by ſtatute 25 Hen. VIII. 
c. 12. which recites the miſchiefs which have and may 
enſue by diſputed titles, becauſe no perfect and ſub- 


ſtantial proviſion hath been made by law concerning 
the ſucceſſion ; and then enacts, that the crown ſhall 


be entailed to his zune and the ſons or heirs male 


of his body; and in default of ſuch ſons to the lady 


Elizabeth (who is declared to be the king's eldeſt iſſue 


female, in excluſion of the lady Mary, on account of 


her * — illegitimacy by the divorce of her mother 


queen 
her body; and ſo on from iſſue female to iſſue female, 


and the heirs of their bodies, by courſe of inheritance 


according to their ages, as the crown of England hath 
been accuſtomed and ought to go, in cafe where there be 
heirs female of the ſame: and in default of iſſue fe- 
male, then to the king's right heirs for ever. This 
ſingle ſtatute is an ample proof of all the four poktions. 


we at firſt ſet out with. 

But, upon the king's di vobee from Ann Boleyn. this 
ſtatute was, with regard to the ſettlement of the 
crown, repealed by ſtatute 28 Hen VIII. c. 7. where-. 
in the lady Elizabeth is alſo, as well as the lady Mary, 
baſtardized, and the crown ſettled on the king's chil- 
dren by queen Jane Seymour, and his tuture wives ; 


and, in defe& of ſuch children, then with this remark- 
able remainder, to ſuch perſons as the king by letters 


patent, or laſt will and teſtament, ſhould limit and 


7 4 Inſt: 37. 
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appoint the ſame. A vaſt power; but, not withſtand- 
ing, as it was regularly veſted in him by the ſupreme 
legiſlative authority, it was therefore indiſputably va- 
lid. But this power was never carried into execution; 
for by the ſtatute 35 Hen. VIII. c. 1. the king's two 
daughters are legitimated again, and the crown is li- 
mited to prince Edward by name, after that to the 
lady Mery, and then to the lady Elizabeth, and the 
heirs of their reſpective bodies; which ſucceſſion took 
effect accordingly, bꝛing indeed no other than the 
uſual courſe of the law, with regard to the deſcent of 
the crown. | "x 

But leſt there ſhould remain any doubt in the minds 
of the people, through this jumble of acts for limiting 


the ſucceſſion, by ſtatute 1 Mar. p. 2. c. 1. queen 


Mary's hereditary right to the throne is acknowledged 
and recognized in theſe words: © the crown of theſe 
« realms is moſt lawfully, juſtly, and rightly deſcended 
and come to the queen's highneſs that now is, being 
the very, true, and undoubted heir and inheritrix 
© thereof.” And again, upon the queen's — 

e 


with Philip of Spain, in the ſtatute which ſettles t 


preliminaries of that match ꝰ, the hereditary right to 
the crown is thus aſſerted and declared: as touch» 


ing the right of the queen's inheritance in the realm 


« and dominions of England, the children, whether 
* male or female, ſhall fucceed in them, according to 


the known laws, ſtatutes, and cuſtoms of the ſame.” 


Which determination of the parliament, that the ſuc- 


ceſſion ſhall continue in the uſual courſe, ſeems tacitly 


to imply a power of new-modelling and altering it, in 


caſe the legiſlature had thought proper. 


On queen Elizabeth's acceſſion, her right is recog- 
nized in ſtill ſtronger terms than her ſiſter's ; the par- 
liament acknowledging ?, © that the queen's highneſs 
is, and in very deed and ef moſt mere right ought 
to be, by the laws of God, and the laws and ſta- 
e tutes of this realm, our moſt lawful and rightful ſo- 
yereign liege Iady and queen; and that her high. 


. 1 Mar. P- 2. C. 2. 9 Stat. 1 Eliz. C. 3. 
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© neſs is rightly, lineally, and lawfully deſcended and 
C come of the blood: royal of this realm of England; 


4 in and to whoſe princely perſon, and to the heirs of 
«© her body lawfully to be begotten, after her, the 
„imperial crown and dignity of this realm doth be- 


„long.“ And in the ſame reign, by ſtatute 13 Eliz. 
c. 1. we find the right of. parliament to direct the ſuc- 
ceſſion of the crown afferted in the moſt.explicit words. 
« If any. perſon ſhall hold,. affirm, or maintain that 
* the common. laws of this realm, not altered by par- 
« liament, ought not to direct the right of the crown. 


« of England ; or that the queen's majeſty, with and 
„ by the authority of parliament, is not able to make 
« laws and ſtatutes of ſufficient force and validity, to 
„limit and bind the crown. of this realm, and the 


„ deſcent, limitation, inheritance, and government 


*« thereof ;—ſuch perfon, ' ſo holding, affirming, or 


„% maintaining, ſhall, during the life of the queen, be 
„ guilty of high treaſon ; and after her deceaſe ſhall- 
be guilty of a miſdemeſnor, and forfeit his goods 


4 


4% and chattels.” 


On the death of queen Elizabeth, without iſſue, the 


line of Henry VIII. became extinct. It therefore be- 
came neceſſary to recur to the other iſſue of Henry 


VII. by Elizabeth of Vork. his queen: whoſe eldeſt 


2 Margaret having married James IV. king 
of 

of Eng land the 
that alliance. So that in his perſon, as clearly as 
in Henry VIII. centered all the claims of different 
competitors, from the conqueſt downwards, he being 
indiſputably the lineal heir of-the conqueror. And, 
what is ſtill more remarkable, in his perſon alſo 
centered the right of the Saxon monarchs, which 
had been ſuſpended from the conqueſt till his ac- 
ceſſion. For, as was fottmerly obſerved, Margaret, 
the ſiſter of Edgar Atheling, the daughter of Ed- 
ward the outlaw, and grand-daughter of king 
Edmund. Ironſide, was the perfon in whom the 
hereditary right of the Saxon kings, ſuppoſing it 
not aboliſhed by the conqueſt, reſided. She married 
Malcolm, king of Scotland ; and Henry. II. by a del- 
cent from Matilda their daughter, is generally called 


Book L. 


otlaud, king James the fixth ot Scotland, and 


rſt, was the lineal deſcendant from 
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the reſtorer of the Saxon line. But it muſt be remem- . 
bered, that Malcolin by his Saxon queen had ſons as well 
as daughters; and that the royal family of Scotland 
from that time downwards were the offspring of Mal- 
colm and Margaret. Of this royal family king James 
the firſt was the direct lineal heir, and therefore united 
in his perſon every poſſible claim by hereditary right 
to the Engliſh as well as Scottiſh throne, being the heir 


both of Egbert and William the conqueror. 


And it is no wonder that a prince of more learning 
than wiſdom, who could deduce an hereditary title for 
more than eight hundred years, ſhould eaſily be taught 
by the flatterers of the times to believe there was ſome- 
thing divine in this right, and that the finger of provi- 
dence was viſible in its preſervation. Whereas, though 
a wiſe conſtitution, it was clearly a human inſtitution; 
and the right inherent in him no natural, but a poſi- 


tive, right. And in this and no other light was it taken 


by the Engliſh parliament ; who by Ratute 1 Jac. I. e. i. 
did“ recognize and acknowledge, that immediately up- 
4 on the diſſolution and deceaſe of Elizabeth late queen 
* of England, the imperial crown thereof did by inhe- 
« rent birthright, and lawful and undoubted ſucceſſion, 
« deſcend and come to his moſt excellent majeſty, as 
© being lineally, and lawfully, next and ſole heir of 
{© the blood royal of this realm.” Not a word here of _ 
any right immediately derived from heaven: which, if it 
exiſted any where, muſt be ſought for among the abor;- 
gines of the iſland, the antient Britons; among whoſe _ 
princes indeed ſome have gone to ſearch it for him *. 
But, wild and abſurd as the doctrine of divine right 
moſt undoubtedly is, it is ſtill more aſtoniſhing, that 
when ſo many human hereditary rights had centered in 
this king, his ſon and heir king Charles the firſt ſhonld 
be told by thoſe infamous judges, who pronounced his 


3 . 


Elizabeth of York, the mo- mer, in virtue of its defcent 
ther of queen Margaret of Scot- from Gladys only ſiſter to 1.cw- 
land, was heireſs of the houſe of ellin ap Jorwerth the great, had 
Mortimer. And Mr. Carte ob- the true right to the principaliy 


ſerves, that the houſe of Morti- of Wales. Hiſt. Eng. iii. 707. 
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unparalleled ſentence, that he was an elective prince; 


elected by his people, and therefore accountable to _ 


them, in his own proper perſon, for his conduct. The 
. confuſion, inſtability, and madneſs, which followed the 
fatal cataſtrophe of that pious and unfortunate prince, 
will be a ſtanding argument in favour of hereditary 
monarchy to all future ages; as they proved at laſt to 
the then deluded people: who, in order to recover that 
peace and happineſs which for twenty years together 
they had loſt, in a ſolemn parliamentary convention of 
the ſtates reſtored the right heir to the crown. And in 
the proclamation for that purpoſe, which was drawn 


up and attended by both houſes ?, they declared, © that, 


90 8 to their duty and allegiance, they did hear- 
4 tily, joyfully, and unanimouſly acknowlege and pro- 


«« claim, that immediately upon the deceaſe of our late 


« ſovereign lord king Charles, the imperial crown of 


** theſe realms did by inherent birthright and lawful _ 


and undoubted ſucceſſion deſcend and come to his 
«« molt excellent majeſty Charles the ſecond, as being 
« lineally, juſtly, and Jawfully, next heir of the blood 
royal of this realm: and thereunto they moſt hum- 
« bly and faithfully did ſubmit and oblige themſelves, 
„ their heirs, and poſterity for ever.” | 

Thus J think it clearly appears, from the higheſt 
authority this nation is acquainted with, that the 
crown of England hath been ever an hereditary crown; 
though ſubje& to limitations by parliament. The re- 
mainder of this chapter will conſiſt principally of thoſe 
inſtances, wherein the parliament has aſſerted or exer- 
ciſed this right of altering and limiting the ſucceſſion ; 
a right which, we have ſeen, was before exerciſed and 
aſſerted in the reigns of Henry IV, Henry VII, Henry 
VIII, queen Mary, and queen Elizabeth. : 

The firſt inſtance, in point of time, is the famous bill 


of excluſion, which raiſed ſuch a ferment in the latter 


end of the reign of king Charles the ſecond. It is 
well known that the purport of this bill was to have 
ſet aſide the king's brother and preſumptive heir, the 


* 
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duke of York, from the ſucceſſion, on the ſcore of his 
being a papiſt; that it paſſed the houſe of commons, 
but was rejected by the lords; the king having alſo 
declared beforehand, that the never would be brought 
to conſent to it. And from this tranſaction we Wi 


collect two things: 1. That the crown was univerſally 

acknowleged to be hereditary; and the inheritance 

indefeaſible unleſs by parliament : elſe it had been 

needleſs to prefer ſuch a bill. 2. That the parliament 
had a power to have defeated the inheritance: elſe 
ſuch a bill had been ineffectual. The commons ac- 
knowledged the hereditary right then ſubſiſting; and 
the lords did not diſpute the power, but merely the 

propriety, of an excluſion. However, as the bill took 

no effect, king James the ſecond ſucceeded to the 

throne of his anceſtors; and might have enjoyed it 
during the remainder of his life, but for his own in- 
fatuated conduct, which (with other concurring cir- 

cumſtances) brought on the revolution in 1688. 

The true ground and principle, upon which that 
memorable event proceeded, was an entirely new cafe 
in politics, which had never before happened in our 
hiſtory ; the abdication of the reigning monarch, and 
the vacancy of the throne thereupon. It was not a 
defeazance of the right of ſucceſſion, and a new limi- 
tation of the crown, by the king and both houſes of 
parliament : it was the act of the nation alone, upon a 
conviction that there was no king in being. For in a 
full aſſembly of the lords and commons, met in a con- 
vention upon the ſuppoſition of this vacancy, both 
houſes 3 came to this reſolution ; “ that king James 
the ſecond, having endeavoured to ſubvert the con- 
« titution of the kingdom, by breaking the original 
contract between kiag and people; and, by the ad- 
« vice of jeſuits and other wicked perſons, having 
* violated the ſundamental laws; and having with- 
«* drawn himſelf out of this kingdom; has abdicated 
„the government, and that the throne is thereby va- 
cant.“ Thus ended at once, by this ſudden and un- 


3 Com. journ. 7 Feb. 1688. 
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expected vacancy of the throne, the old line of ſuc- 
ceſſion; which from the conqueſt had laſted above ſix 
hundred years, and from the union of the heptarchy 
in king Egbert almoſt nine hundred. The facts them- 
ſelves thus appealed to, the king's endeavour to ſub- 
vert the conſtitution by breaking the original contract, 


his violation of the fundamental laws, and his with- _ 


drawing himſelf out of the kingdom, were evident 
and notorious.: and the conſequences drawn from theſe 
facts (namely, that they amounted to an abdication of 
the government; which abdication did not affect only 
the perſon of the king himſelf, but alſo all his heirs, 
and rendered the throne abſolutely and completely va- 


cant) it belonged to our anceſtors to determine. For, 
whenever a queſtion ariſes between the ſaciety at large 


and any magiſtrate veſted with powers originally dele 


gated by that ſoeiety, it muſt be decided by: the voice 
of the ſociety itſelf; there is not on earth any other 


' tribunal to reſort to. And that theſe conſequences 


were fairly deduced from theſe fads, our anceſtors 


have ſolemnly determined, in a full parhamentary 
convention repreſenting the whole ſociety. The rea- 
ſons upon which they decided may. be found at large 


in the parliamentary proceedings of the times; and. 


may be matter of inſtructive amuſement for us to con- 
template, as a ſpeculative point of hiſtory. But care 
muſt be taken not to carry this inquiry eden than 
merely ſor inſtruction or amuſement. The idea, that 
the conſciences of poſterity were concerned in the rec- 
titude of their anceltors' deciſions, gave birth ta thoſe 
dangerous political hereſies, which ſo long diſtracted 
the ſtare, but at length are all happily extinguiſhed. 
I therefore rather chuſe to conſider this great political 
meaſure upon the ſolid footing of authority, than to 
reaſon in its favour from its juſtice, moderation, and 
expedience: becauſe that might imply a right of dif- 
ſeating or revolting from it, in caſe we ſhould think it 
to have been unjuſt, oppreſſive, or inexpedient. Whereas, 
our anceſtors having moſt indiſputably a competent 
juriſdiction to decide this great and important queſti- 
on, and having in fact decided it, it is now become 
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point of authority, upon grounds the leaſt liable to 


explicitly guarded by legal proviſions, than in any | Ie 
other period of the Engliſh hiſtory. In particular it 


endeavgur to ſubvert the conſtitution; and not an ac- 


according to the principles of Mr. Locke“: which 


liberty to have erected a new ſyſtem of ſtate upon a 


— . am 
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our duty at this diſtance of time to acquieſce in their 
determination; being born under that eftabliſhment 
which was built upon this foundation, and obliged by 
every tie, religious as well as civil, to maintain it. 
But, while we reſt this fun damental tranſaction, in 


cavil, we are bound hoth in juſtice and gratitude to 
add, that it was conducted with a temper and mode- 
ration which naturally aroſe from its equity; that, 
however, it might in ſome reſpects go beyond the let- 
ter of our antient laws, (the reaſon of which will more 
fully appear hereafter +) it was agreeable to the ſpirit 
of our conſtitution, and the rights of human nature; 
and that though in other. points {owing to the peculiar 
circumſtances of things and perfons) it was not altoge- 
ther ſo perfect as might have been wiſhed, yet from 
thence a new era commenced, in which the bounds of 
prerogative and liberty have been better defined, the 


principles of government more thoroughly examined 


and underſtood, and the rights of the ſubje& more 
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is worthy obſervation that the convention, in this 
their judgment, avoided with great wiſdom the wild 
extremes into which the viſionary theories of ſome 
zealous republicans would have led them. They held 
that this miſconduct of king James amounted to an 
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tual ſubverſion, or total diſſolution of the government, 
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would have reduced the ſociety almoſt to a ſtate of 
nature; would have levelled all diſtinctions of honour, 
rank, offices, and property ; would have annihilated 
the ſovereign power, and in conſequence have repeal- 
ed all poſitive laws ; and would have left the people at 


new foundation of policy, They therefore very pru- 
dently voted it to amount to no more than an abdica- 
tion of the government, and a conſequent vacancy of 


See chap. 7. 5 on Gov. p- 2. c. 19+ 
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the throne; whereby the government was allowed to 
ſubſiſt, though the executive magiſtrate was gone, and 
the kingly office to remain, though king James was no 
longer king 5. And thus the conſtitution was kept en- 
tire; which upon every ſound principle of government 
mult have fallen to pieces, had ſo principal and con- 
ſtituent a part as the royal authority been aboliſhed, or | 
even ſuſpended. . . | 
This ſingle poſtulatum, the vacancy of the throne, 
being once eſtabliſhed, the reſt that was then done fol- 
lowed almoſt of courſe. For, if the throxe be at any : 
time vacant, (which may happen by other means be- k 
ſides that of abdication ; and it all the blood royal , 


ſhould fail, without any ſucceſſor appointed by parlia- x 
ment;) if, I ſay, a vacancy by any means whatſoever 6 
ſhould happen, the right of diſpoling of this vacancy ir 
ſeems naturally to reſult to the lords and commons, 7 
the truſtees and repreſentatives of the nation. For . 
there are no other hands in which it can ſo properly be | 
intruſted; and there is a neceſſity of its being intruſt- 85 
ed ſomewhere, elſe the whole frame of government f 
maſt be diſſolved and periſh. The lords and commons 20 
having therefore determined this main ſundumental M 
article, that there was a vacancy of the throne, they, 15 
proceeded to fill up that vacancy in ſuch manner as 
they judged the moſt proper. And this was done by as 
their declaration of 12 February 16887, in the follow- * 
ing manner : * that William and Mary, prince and pt: 
„ princeſs of Orange, be, and be declared king and 5 
* queen, to hold the crown and royal dignity during wh 
« their lives, and the life of the ſurvivor of them; k. 
© and that the ſole and full exerciſe of the regal power i : 
„ be only in, and executed by, the ſaid prince of 75 
Orange, in the names of the ſaid prince and prin- - Yo 
&« ceſs, during their joint lives: and after, theic de- hay 
& ceaſes the ſaid crown and royal dignity to be to the Ts 
“ heirs of the body of the ſaid princeſs; and for de- = 
ce fault of ſuch iſſue to the princeſs Anne of Denmark = 
“ and the heirs of her body: and for deſault of ſuch duc 
« jſſue to the heirs of the body of the ſaid prince of = 
« range.” ... +. 3 52 | | a 


6 Law of forfeit. 118, 119. 7 Com. journ, 12 Feb. 1688. 
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Perhaps, upon the principles before eſtabliſhed, th 
convention might (if they pleaſed) have veſted the rega 
dignity in a family entirely new, and ſtrangers to the 
royal blood: but they were too well acquainted with 
the benefits of hereditary ſucceſſion, and the influence 


which it has by cuſtom over the minds of the people, to 


depart any farther from the antient line than temporary 
neceſſity and ſelf-preſervation required. They there- 
fore ſettled the crown, firſt on king William queen 
Mary, king James's eldeſt daughter, for their joint lives ; 
then on the ſurvivor of them; and then on the iii of 
queen Mary: upon failure of ſuch iſſue, it was limited 
to the princeſs Anne, king James's ſecond daughter, 
and her iſſue; and laſtly, on failure of that to the iſſue 
of king William, who was the grandſon of Churles'the 
firſt, and nephew as well as ſon-in-law of king james 
the ſecond, being the ſon of Mary his eldeit ſitter. 
This ſettlement included all the proteſtant poſterity of 
king Charles I, excepr ſuch other iſſue as king James 
might at any time have, which was totally omitted 
through fear of a popiſh ſucceſſion. And this order of 
ſucceſſion took effect accordingly. | N 
Theſe three princes thereſore, king William, queen 
Mary, and queen Anne, did not take the crown by 
hereditary right of deſcent, but by way of donation or 


purchaſe, as the lawyers call it; by which they mean 


any method of acquiring an eſtate otherwiſe than by 
deſcent. The new ſettlement did not merely conſiſt in 
cxcluding king James, and the perſon pretended to be 
prince of Wales, and then ſuffering the crown to de- 
icend in the old hereditary channel: for the uſual courſe 
of deſcent was in ſome inſtances broken through ; and 
yet the convention ſtill kept it in their eye, and paid a 
great, though not total, regard to it. et us ſee how 
the ſucceſſion would have ſtood, if no abdication had 
happened, and king James had left no other ifſue than 
his two daughters queen Mary and queen Anne. It 


would have ſtood thus: queen Mary and her iſſue ; 


queen Anne and her iſſue; king William and his iſſue. 
ut we may remember, that queen Mary was only 
nominally queen, jointly with her huſband king William, 
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{ who alone had the regal power; and king William was 
; perſonally preferred to queen Anne, though his iſſue 
was poſtponed to hers. Clearly therefore theſe princes 
were ſucceſlively in poſſeſſion of the crown by a title 
different from the uſual courſe of deſcent. 
It was towards the end of king William's reign, | 
when all hopes of any ſurviving iſſue from any of theſe 
princes died with the duke of Gloceſter, that the king : 
and parliament thought it neceſſary again to exert their ] 
power of limiting and appointing the ſucceſſion, in or- t 
der to prevent another vacancy of the throne z which 


mult have enſued upon their deaths, as no farther pro- n 
viſion was made at the revolution, than for the iſſue of ti 
queen Mary, 7 — Anne, and king William. The c 
parliament had previouſly by the ſtatute of 1 W. & M. n 
ſt. 2. c. 2. enacted, that every perſon who ſhould be n 
reconciled to, or hold communion with, the ſee of ſt: 
Rome, ſhould profeſs the popiſſi religion, or ſhould marry m 
a papiſt, ſhould be excluded and for ever incapable to Wi 
inherit, poſſeſs, or enjoy, the crown; and that in ſuch ' th 
caſe the people ſhould be abſolved from their allegiance, to 
and the crown ſhould deſcend to ſuch perſons, being gu 
proteſtants, as would have inherited the ſame, in caſe on 
the perſon ſo reconciled, holding communion, profeſſing, 18 
or marrying, were naturally dead. To act therefore + ho 
conſiſtently with themſelves, and at the ſame time pay inh 
as much regard to the old hereditary line as their for- — 

ue 


mer reſolutions would admit, they turned their eyes 
on the princeſs Sophia, electreſs and dutcheſs dowager 1 
of Hanover, the moſt accompliſhed princeſs of * him 


age. For, upon the impending extindtion of the pro- ſove 
teſtant poſterity of Charles the firſt, the old law of re- H 
al deſcent directed them to recur to the deſcendants of 's at 
ames the firſt; and the princeſs Sophia, being the — 
0 


youngeſt daughter of Elizabeth queen of Bohemia, who dip 
| | el 


I Sandford in his genealogical Bohemia, ſays, the firſt was Jame 
hiſtory, publiſhed 4. D. 1679, reputed the moſt learned, the and { 
ſpeaking (page 535) of the prin« ſecond the greateſt artiſt, and now j 
ceſſes Elizabeth, Louiſa, and So- the laſt one of the moſt ac- Vo 
phia, daughters of the queen of compliſhed ladies in Europe. 


was the daughter of James 'the firſt, was the neareſt of | 
the antient blood royal, who was not incapacitated by 


profeſſing the popiſh religion. On her therefore, and 
the heirs of her body, being proteſlants, the remainder 
of the crown, expedant on the death of king William 
and queen Anne without iſſue, was ſettled by ſtatute 12 
and 13 W. III. e. 2. And at the fame time it was en- 
acted. that whoſoever ſhould hereaſter come to the 


poſſeſſion of the erown ſhould joi! in the communion of 


the church of England as by law eſtabliſned. | 
This is the laſt limitation of the crown that has be 
made by parliament: and theſe ſeveral actual limita- 
tions, from the time of Henry IV to the preſent, 8 
clearly prove the power of the king and parliament to 


new model or alter the ſucceſſion. * And indeed it is 


now again made highly penal to diſpute it: for dy ite 
—— 6 Ann. c. 7. Ws enacted, that if any pe 15 


| maliciouſly, adviſedly, and dire&ly, ſhall maintain by 


writing or printing, that the kings of this realm wi 
the authority of parliament are not able to make laws 
to bind the crown. and the deſcent thereof, he fhall be 
guilty of high treaſon ; or if he maintains the fame hz 
only preaching, teaching, or adviſed ſpeaking, he Tha 
incur the penalties of a praemunire, Ge FEM PLS 
The princeſs Sophia dying before queen Anne, the 
inheritance thus limited delkended on her ſon and heir 
king George the firſt; and, having on the death of the 


queen taken effect in his perſon, from him it deſcended 


to his late majoſty king George the ſecond; and from 
him to his grandſon and heir, our prefent gracious 
ſovereign king George the third. ape Nene 
Hence it is eaſy to collect, that the title to the cx wn 
is at preſent hereditary, though-not quite fo abſolutely 


hereditary as formerly: and the common ſtock or an- 


ceſlor, from whom the deſcent muſt be derived, is alſo 
different. Formerly the common ſtock was king Eg- 
bert; then William the conqueror ; e in 
James the firſt's time the two common ſtocks united, 
and ſo continued till the vacancy of the throne in 1688: 


now it is the princeſs Sophia, in whom the inheritance 
Vol., I. | K 
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was veſted by the new king and parliament. Formerly 
the deſcent. was abſolute, and the crown went to-the 
next heir without any reſtriction: but now, upon the 
new ſettlement, the inheritance is conditional; being 
limited to ſuch heirs only, of the body of the princeſs 
Sophia, as are proteſtant members of the church of 


England, and are married to none but proteſtants. 


d in this due medium conſiſts, I apprehend, the 

true conſtitutional notion. of the right of ſucceſſion to 
the imperial crown of theſe kingdoms. The extremes, 

between which it ſteers, are each of them equally de- 
ſtructive of thoſe ends for which ſocieties were formed 

and are kept on foot. Where the magiſtrate upon every 
fucceſſion, is elected by the people, and may by the 
expreſs proviſion of the laws be depoſed (if not puniſhed) 
by his ſubjects, this may-ſound like perfection of liber- 

ty, and look well enough when delineated on paper ; 


but in practice will be ever productive of tumult, con- 


tention, and anarchy. And on the other hand, divine 
indefeaſible hereditary right, when coupled with the 
doctrine of unlimited paſlive obedience, is ſurely of all 
conſtitutions the moſt thoroughly laviſh and dreadful. 
But when ſuch an hereditary right, as our laws have 
created and veſted in the royal ſtock, is cloſely inter- 
woven with thoſe liberties, which, we have ſeen in a 
Former chapter, are equally the inheritance of the ſub- 
je& ; this union will form a conſtitution, in theory the 
molt beautiful of any, in practice the moſt approved, 
and, I truſt, in duration 5 moſt permanent. It was 
the duty of an expounder of our laws to lay this con- 
ſtitution before the ſtudent in its true and genuine 
light : it is the duty of every Engliſhman to under- 
Kand, to revere, to defend it 
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wife of the reigning king; and 


of PIASsON s. 


CHAPTER rne FOURTH. 


Or THz KING's. xovat FAMILY. 


Inn eo Cette hodneinad th king's 
royal family, regarded by the laws of Eng land, is the 
queen. PE „ 6 81304) r 
The queen of England is either queen regent, queen 
conſort, or queen dowager. The queen regent, regnan!, 
or ſovereign, is ſhe who holds the crown in her own 


right; as the firſt (and perhaps the ſecond) queen Mary, 


queen Elizabeth, and queen Anne; and ſuch a one 
has the ſame powers, prerogatives, rights, dignities, 


and duties, as if ſhe had been a/ king. This was obſerved 


in the laſt chapter, andis expreſsly declared by ſtatute 
1 Mar. I. ſt. 3. c. 1. But the queen conſort is the 

ſhe by virtue of her 
marriage, is participant of divers prerogatives above 
other women | 


t Finch. L. 86. 
K 2 


220 The RIGHTS Book I. 
And, firſt, ſhe is a public perſon, exempt and diſtinct 


from the king; and not, like other married women, 


ſo cloſely connected as to have loſt all legal or ſeparate 


- exiſtence ſo long as the marriage continues, For the 


queen is of ability to purchaſe lands, and to convey 


them, to make leaſes, to grant copyholds, and do other 
acts of ownerſhip, without the concurrence of her lord; 
which no other married woman can do“: a privilege 


as old as the Saxon aera 3. She is alſo capable of taking 
a grant from the king, which no other wife is from 
her huſband ; and in this particular ſhe agrees with the 


Auguſta, or piiſima regina conjux divi imperatoris of the 


Roman laws; who, according to Juſtinian 4, was e- 
qually capable of making a grant to, and receiving 
one from, the emperor. Arhe queen of England hath 
ſeparate courts and officers diſtin from the king's, not 
only in matters of ceremony, but even of law; and her 
attorney and ſolicitor general are entitled to a place 
within the bar of his majeſty's courts, together with 
the king's counſel 3. She may likewiſe ſue and be ſued 
alone, without joining her huſband. She may alſo 
have a ſeparate property in goods as well as lands, and 
has a right to diſpoſe of them by will. In ſhort, ſhe is 


in all legal proceedings looked upon as a feme ſole, and 


not as a feme covert; as a ſingle, not as a married 
woman . For which the reaſon given by. fir Edward 
Coke is this: beeauſe the wiſdom of the common law 
would not have the king (whofe continual care and 
ſtudy is for the public, and circa ardun regni) to be 
troubled and diſquieted on account of his wife's domeſ- 
tic affairs; and thereſore it veſts in the queen a power 
of tranſacting her own/ concerns, without the interven- 
tion of the king, as if ſhe was an unmarried woman. 

The queen hath alſo many exemptions, and minute 
prerogativos. For inſtance: ſhe pays no toll? ; nor is 
ſhe liable to any amercement in any court . But in 
general, unleſs where the law has expreſsly declared 
her exempted, ſhe is upon the fame footing with other 


2 4 Rep. 23. 8 5 Finch. L. 86. Co. Litt. 133.7 
3 Seld. Fan. Angl. 1. 42. 7 Co. Litt. 133. 
4 Ced. &o 16. 26. F * Finch. L. 185. 


5 Seld. tit. hon, 1. 6, 7. 
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and it is due in the proportion of one tenth part more 
over and above the entire offering or fine made to the 


impoſed by courts on offenders, againſt their will; nor 


ſale or contract whereby the preſent revenues or poſſei- 


ſubjects; being to all intents and paypeſes the king's 
ſubject, and not his equal: in like manner, as, in the 
imperial law, . Auguſta legibus ſoluta nom et N. - 
The queen hath 'alſo ſome pecuniary advantages, 
which form her a diſtinct revenue: as, in the firſt place, 
ſhe is entitled to an antient perquifite called: queen - 
gold, or aurumrgginasy; which is a reyat revenue, be- 
longing to every queen conſort during her marriage 
with the king, and due from every perſon/ who hath 
made a vokantary offering or fine to the king, amount- 
ing to ten marks or upwards, for and in conſideration 
of any privileges, grants, hicences, pardons, or other 
matter of royal favour conferred upon him by the king: 


king; and becomes an actual debt of record to the 
queen's majeſty by the mere recording of the fine . 
As, if an hundred marks of filver be given to the king 
for liberty to take in mortmain, or to have a fair, mar- 
ket, park, chaſe, or free -warren: there the queen is 
entitled to ten marks in filver, or (what was formerly 
an equivalent denomination) to one mark in gold, by 
the name of queen old, or aurum reginae*, Put no 
ſuch payment is due for any aids or ĩublidies granted to 
the king in parliament or convocation; nor for fines 


for voluntary preſents to the king, without any conſi- 
deration moving from him to the ſubject; nor for an 


ſions of the crown are granted away or diminiſhed *. 
The original revenue of our antient queens, before 
and ſoon after the conqueſt, ſeems to have conſiſted in 
certain reſervations or rents out of the demeſne lands 
of the crown, which were expreſsly appropriated to 
her majeſty, diſtin& from the king. It is frequent in 
domeſday book, after ſpecifying the rent due to the 
crown, to add likewiſe the quantity of gold or other 


1. 3. 3 ? Bid. Pryn. 6. Madox. hiſt. 
exch. 242. | 


WS = 
> 
* 
I 
IJ 
»- 


ep. 21. 4 Inſt. 358, 


Boox I. 


renders reſerved to the queen 3. Theſe were frequently 
appropriated to particular purpoſes; to buy wool for 
her majeſty's uſe , to purchaſe oil for her lamps“ or 
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to furniſh her attire from head to foot 5, which was 


3 very coſtly, as one ſingle robe in the fifth 
year of Henry II Rood che city of London in upwards 
of fourſcore pounds 7. A practice ſomewhat ſimilar to 
that of the eaſtern countries, where whole cities and 
provinces were ſpecifically afligned to purchaſe parti- 
cular parts of the queen's apparel . And, for a farther 
addition to her income. this duty of queen-gold is ſup- 
poſed to have been originally granted; thoſe matters 
of grace and favour, out of which it aroſe, being fre- 
quently obtained from the crown by the powerful inter- 
ceſſion of the queen. e are traces of its payment, 
though obſcure ones, in the book of domeſday and in 
the great pipe - roll of Henry the firſt 9. In the reign. 
of Henry the ſecond the manner of collecting it appears 
to have been well underſtood, and it forms a diſt in. 
head in the antient dialogue of the exchequer ® written 
in the time of that prince, and uſually attributed to 


Gervaſe of Tilbury. From that time downwards it. 


was regularly claimed and enjoyed by all he queen 
conſorts of Engiand ill the — . Henry VIII; 
though after the acceſſion of the Tudor ſamily the 
collecting of it ſeems to have been much negleced ; and, 


3 Bedefordſcire Manser, Leſtne 19 —22 Hen, I. ihid.) Civitas 


redd. per annum xxu lib. Tc. : ad Lund. cordubanario reginage xx 7, 
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regin ae ii uucias auri. Here- [Mag. rot. 2 Hen. II. Madox 


fordſcire. In Lene, &c. con ſuetud. 
ut pracpoſitus manerii weniente domi- 
naſua (regina) in maner, pragſaen- 
faret ei xwili eras denar. ut eſſet ipſa 
laeto anime. Pryn. Append. to 
Aur. Reg. 2, 3. 

4 Cooſs coadunandi lanam regi- 
nac. Domeſd. id. 

Civitas Landen. Pro oles ad lamp. 
ad. reginae. (Mag. rot. pipp. 
temp. Hen. Il. wid.) 

Vicecemesn Berkeſcirso, xvi. |. 
Pro caps reginae. (Mag. rot. pip. 


hiſt. exch. 419.) 

7 Pro yoba ad opus reginae, gra- 
ter xx |. & wis. vii q (Mag. ret. 
5 Hen, II. ibid. 250.) 

* Solere aiunt barbares reges Per- 
ſarum ac Syrorum—uxoribus civito- 
tes attribuere, hoc made; haec civi- 
tas mulieri redimiculum pracbeat, 
baes in col um, haec in cries, Cc. 
Cc. in Verrem, lib. 3. cap 33) 

9 See Madox Diſceptat. epiſtolar. 
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there being no queen conſort afterwards till the acceſ- 
ſion of James l, a period of near ſixty years, its very 
nature and quantity became then a matter of doubt: 
and, being referred by the king to the chief juſtices and- 
chief baron, their report of it was ſo very unfavourable?, 
that his conſort queen Anne (though the claimed it) yet 
never thought proper to exact it · In 1635, 11 Car. I, 
a time fertile of expedients for raiſing money upon dor - 
mant precedents in our old records (of which ſhip money 
was a fatal inſtance) che king, at che petition of his 
queen Henrietta Maria, iſſued out his writ 3 for levying 
it: but afterwards purchaſed it of his conſort at the price 
of ten thoaſand pounds; finding it, perhaps too trifling 
and troubleſome to levy · And when afterwards, at the 
reſtoration, by the abolition of the military tenures, and 
the fines that were conſequent upon them, the little that 
legally remained of this revenue was reduced to almoſt 
nothing at all, in vain did Mr. Prynne, by a treatiſe which 
does honour to his abilities as a painful and judicious 
antiquary, endeavour to cxcite queen Catherine to re- 
vive this antiquated claim. | LAN 226 166 
Another antient perquiſite belonging to the queen 
conſort, mentioned by all our writers *, and, therefore 
only, worthy notice, is this; that on the taking of a 
whale on the coaſts, which is a royal fiſb, it ſhall be 
divided between the king and queen; the head only 
being the king's property, and the tail of it the queen's. 
« De flurgione obſervetur, quod rex illum habebit integrum : 
* de bal-na vero ſufficit, ji rex habeat caput, et regina cau- 
damn.“ The reaſon of this whimſical diviſion, | as 
aſſigned by our antient records 5, was, to furniſh the 
queen's wardrobe with whalebone. _ 1: Zoghiet 3 
But farther : though the queen is in all neſpects a 
ſubje&, yet, in point of the ſecurity of her life and per- 
ſon, ſhe is put on the ſame footing wich the king. It is 
cequally treaſon (by the ſtatute 25 Edw. III.) to com- 
pals or imagine the death of our lady the king's com · 


Mr Pryne, with ſome appear- 3 19 Rym. Fed 711. 8 
ance of reaſon, inſinuates, that + Bracton. J. 3. c 3. Britton, c. 
their reſearches were very ſuper- 17. Flet. JI. 1. c. 45 & 46. 
licial. (Aur. Reg. 125.) Ss Pryn. Aur. Rep. 1275. 
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panion, as of the king himſelf: and to violate, or de- 
file the queen conſort, amounts to the ſame high crime; 


queen herſclf, if confenting. A law of Henry the 
eighth © made it treaſon alſo for any woman, who was 
not a virgin, to marry the king without informing him 
thereof: but this law was ſoon after repealed : it tref- 
paſſing too ſtrongly, as well on natural juſtice, as fe- 

male modeſty. it however the queen be accuſed of 
any ſpecies of treafon, ſhe ſhall (whether conſort or 
2 vager) be tried by the peers of parliament, as queen 

nn yn was in 28 Hen, VIII. 

The huſband of a queen regnant, as prince George 
of Denmark was to queen Anne, is her fubjet ; and 
may de guiſty of high treaſon againſt her: but, in the 
inſtance of tonjugal infidelity; he is not ſabje&ed to 
the ſame penal reſtrictions. For which the reafon 
ſeems to be, that, if a queen conſort is unfaithful to 
me royal bed, this may debaſe or baſtardize the heirs 
to the erown ; but no ſuch danger can be conſequent 
on the infidelity of the huſband to a queen regnant. 

A qucen wowager is the widow of the king, and as 
ſuch enjoys molt of the privileges belonging to her as 
queen Solver. But it is not high treafon to conſpire 
her death; or to violate her chaſtity, for the ſame rea- 
fon-as was before alleged; becauſe the ſucceſſion to 
the cron is not thereby endangered. Yet ſtill, pro 
Uipnitare repali, no man can marry a queen dowager 
without ſpeeial licence from the king, on pain of for- 
feiting his lands and goods. This tir Edward Coke? 
tolls us was enacted in parliament in 6 Hen. VI. 
though the ſtatute be not in print. But the, though 
an aſſen born; ſhall ſtili be entitled to dower after the 
king's demiſe, Which no other alien is k. A queen 
dowager, when married again to a ſubject, doth not 
loſe her regal dignity, as peerefſes dowager do their 
peerage when they marry commoners. For Catherine, 
queen dowager of Henry V, though ſhe married 
a private gentleman, Owen ap Meredith ap Theo- 
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6 Stat. 33 Hen. VIII. c. 21. e. Litt; 26. - 
7 2 lat. it See Riley's Plac. Parl. 72. 1 
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dore, commonly called Owen Tudor; yet, by the 
name of Katherine queen of England, maintained an 
action againſt the biſhop of Carliſle. And ſo, the 
queen dowager of Navarre marrying with: Edmond 
earl of Lancaſter, brother to king Edward the firſt, 
maintained an action of dower (after the death of her 
ſecond huſband) Apr name of queen of Navarre 
The prince of Wales, or heir apparent to che crown, 


and alſo his royal conſort, and the princeſs royal, or 


eldeſt daughter of the king, are likewiſe N re- 
garded by the laws. For, by ſtatute 25 Edw. III. to 
compaſs or conſpire the death of the former, or to 
violate the chaſtity of either of the latter, are as much 


High treaſon as to conſpire the death of the king, or 


violate the chaſtity of the queen. And this upon the 
ſame reaſon, as was before given; hecauſe che prince 
of Wales is next in ſucceſſion ito the crown, and to 
violate his wife might taiat the blood royal with baſ- 
tardy: and the eldeſt daughter of the king is alſo alone 
inheritable to the crawn, on failure of iſe male, and 
therefore more reſpected by the laws than. any of her 
younger ſiſters; inſomuch that upon this, united. wich 
other (feodal) principles, while our military tenures 
were in force, the king might levy an aid for marry- 
ing his eldeſt daughter, and her only. The heir ap- 
parent to the erown is uſually made prince of Wales 
and earl of Cheſter, by ſpecial creation, and inveſti- 
ture; but, being the king's eldeſt ſan, he is by inhe - 
ritance duke of- Cornwall, without any new ore ation 
The reſt of the royal family may be conſidered i in 


two different lights, according to the different ſonſes 


in which the term, reyul ſauuh, is uſed. Ihe larger 
ſenſe includes all theſe, who are by any poſſibilley in- 
heritable to the crown. Such, before the revolutipn, 
were all the deſcendants: of William the couquerqr ; 
who had branched into an amazing extent, by inter- 


- 


marriages with the antient nobility. Since the revo- 


Jution and act of ſettlement, it means the -proteſtunt 


iſſue of the princeſs Sophia; now-comparatively.few in 
number, but which in procels of time may poſſibly tbe 


as largely diffuled, The more contined ſenſe includes 


2128. 46. ? 2 C Rep. 1, Seld. tit. ef hon / 2. f. 
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only thoſe, who are within a certain degree of pro- 


pinquity to the reigning prince, and to whom there- 
fore the law pays an extraordinary regard and reſpect: 
but, after that degree is paſt, they fall into the rank 
of ordinary ſubjects, and are ſeldom conſidered any 


farther, unleſs called to the ſucceſſion upon failure of 
the nearer lines. For, though collateral conſanguini- 


ty is regarded indefinitely, with reſpect to inheritance 


or ſucceſſion, yet it is and can only be regarded with- 


in ſome certain limits in any other reſpect, by the na- 


| —_ conſtitution of things and the dictates of politive 

aw 3, | | 

The younger ſons and daughters of the king, and 
other branches of the royal family, who are not in the 
immediate line of ſucceſſion, were therefore little far- 
ther regarded by the antient law, than to give them 
to a certain degree precedence before all peers and 
public officers as well eccleſiaſtical as temporal. This 
is done by the ſtatute 31 Hen. VIII. c. 10. which enacts 
that no perſon, except the king's children, ſhall pre- 


ſume to fit or have place at the fide of the cloth of 
eſtate in the parliament chamber ; and that certain 


great officers therein named ſhall have precedence 


Above all dukes, except only ſuch as ſhall happen to 
be the king's ſon, brother, uncle, nephew (which fir 


Edward Coke + explains to ſignify grandſon or nepe,) 
or brother's or filter's fon. Therefore, after theſe de- 

rees are paſt, peers or others of the blood royal are 
antitled to no place or precedence except what belongs 


to them by their perſonal rank or dignity. Which 
made fir Edward Walker complain 5, that by the haſty 
creation of prince Rupert to be duke of Cumberland, 
and of the earl of Lenox to be duke of that name, 
prone to the creation of king Charles's ſecond ſon, 


ames, to be duke of York, it might happen that their 
andſons would have precedence of the grandſons of 


! 
« 


| 2 duke of Vork. 


Indeed. under the deſcription of the king's children 
his grandſons are held to be included, without having 


recourſe to ſir Edward Coke's interpretation of nephew : 


3 See on collateral cer ſangui- + 4 Inſt. 362» | 
5 Tradts, p. 301. 
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and therefore when his late majeſty king George II. 
created his grandſon Edward, the ſecond ſon of Fre- 
derick prince of Wales, deceaſed, duke of York, and 
referred it to the houſe of lords to ſettle his place and 
precedence, they certified o that he ought to have place 
next to the late duke of Cumberland the then king's 
youngeſt ſon ; and that he might have a ſeat on the 
left hand of the cloth of eſtate. But when, on the ac- 
ceſſion of his preſent majeſty, thoſe royal perſonages 
ceaſed to take place as the children, and ranked only. 
as the brother and uncle, of the king, they alſo Jett 
their ſeats on the ſide of the cloth of eſtate: ſo that 
when the duke of Glouceſter, his majeſty's ſecond bro- 
ther, took his ſeat in the houſe of peers ?, he was plac- 
ed on the upper end of the earls' bench (on which the 
dukes uſually fit) next to his royal highneſs the duke 
of York. And in 1718, upon a queſtion referred to 
all the judges by king George I. it was reſolved, by 
the opinion of ten againſt the other two, that the edu- 
cation and care of all the king's grandchildren while 
minors, did belong of right to his majeſty as king of 
this realm, even during their father's lite 5. . But they 
all agreed, that the care and approbation of their 
marriages, when grown up, belonged tothe king their 
grandfather. And the judges have more recently 
concurred in opinion ?, thut this care and approbati.n 


extend alſo to the preſumptive heir of the crown; . 


though to what other branches of the royal family the 


ſame did extend they did not find precilely determin- 


ed. The molt frequent iuſtances of che crown's inter- 
poſition go no farther than nephews and nieceaꝰ; but 


© Lords” journ. 24 Apr. 1760. 564. 865, 590, Co: under 

7 Ibid. 10 Jan. 1765. | we = VIII. 13 Rym. 249, 423: 

® Forteſc, Al. 401—4 40. —under Edw. VI. 7 St. Tr. 3. 3. 

9 Lords' journ. 28 Feb. 1772. For n:phews and nieces; under 

® See (beſidesthe inſtancescit= Henry II. 1 Rym. 852 ;—under 
ed in Forteſcue Aland) for re- Edward I. 2 Rym. 489 :- under 


bers and fiters ; under king Ed» Edward III. 5.Rym. 561 t=—un- 


ward III. 4 Rym. 398, 403,411, der Richard II. 7 Rym. 264 :— 


. $01, 808, 512, 549, 683 ;—under under Richard lil ta Rym. 232, 


Henry V. 9 Rym. 710, 711,741: 244 :— under Henry VIII. 8 
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examples are not wanting of its reachi to more diſ- 
tant collaterals *, And the ſtatute 6 Henry VI. be- 
fore- mentioned, which prohibits the marriage of a 


this reaſon for it: © becauſe the diſparagement of the 
„ queen ſhall give greater comfort and example to 
« other ladies of eſtate, who are of the Bi reyal, 
4 more lightly to —_— themſelves *.” Therefore 
by the ſtatute 28 Hen. VIII. c. 18. (repealed, among 
other ſtatutes of treaſons, by 1 Edw. VI. c. 12.) it was 
made high treaſon for any man to contract marriage 


or aunts ex parte paterna, or the children of his bre- 
thren or ſiſters; being exactly the ſame degrees, to 
which precedence is allowed by the ſtatute 31 Hen. 
VIII. before- mentioned. And now, by ſtatute 12 
Geo, III. c. 11. no deſcendant of the body of king 
George II. (other than the iſſue of princeſſes married 

* families) is capable of contracting matri- 
mony, without the previous conſent of the king ſigni- 
fied under the great ſeal; and any marriage contrac- 


of the faid deſcendants, as are abpve the age of twen- 
ty«five, may after a twelvemonth's notice given to the 
— 4 privy council, contract and ſolemnize marriage 
without the conſent of the crown; unleſs both houſes 
of parliament fhall, before the expiration of the ſaid 
year, expreſsly declare their difapprobation of ſuch 
intended marriage. And all perſons ſolemnizing, aſ- 
fiſting, or being preſent at, any ſuch prohibited mar- 
riage, ſhall incur the penalties of the ſtatute of prac- 
Munire, | 


L To great mecer; under Ed- VII. 14 Rym. gag: — under 
ward II. 3 Rym. 575, 644. To queen Elizabeth, Camd. Ann. 
firft coufins; under Edward III. 3 A. D. 1562.. To feurth coufens ; 
Rym. 177. To ſecond and third under Henry VII. 12 Rym. 329. 
coufins;, under Edward III. 5 Ta the blozd-reyal in general; 
Rym, 729 :—under Richard II. under Richard II. 7 Rym. 987. 
7 Rym. 225 under Henry VI. 2? Ril. plac: parl. 672.. 

1% Rym. 322 ;—under Henry - 1 


queen dowager without the conſent of the king, aſſigns 


with the king's children or reputed children, his ſiſters 


ted without ſuch conſent is void. Provided, that ſuch 
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Or Tue COUNCILS BELONGING To THE 
| „ SR 


Taz third point of view, in which we are to 
conſider the king, is with regard to his councils. For, 
in order to aſſiſt him in the diſcharge of his duties, 
the maintenance of his dignity, and the exertion of 
his prerogative, the law hath aſſigned him a diverſity 
of councils to adviſe with. bo” 

1. The firſt of theſe is the high court of parliament, 
whereof we have already treated at large. 

2. Secondly, the peers of the realm are by their 
birth hereditary counſellors of the crown, and may be 
called together by the king to impart their advice in 
all matters of importance to the realm, either in time 
of parliament, or, which hath been 'their prineipal 
uſe, when there is no parliament in being 3. Accord- 
mgly Bracton +, ſpeaking of the nobility of his time, 
ſays they might properly be called conſules, a conſu- 
** lendo ; reges enim tales ſibi afſociant ad conſulendum.” 
And in our law books“ it is laid down, that peers are 
created for two reaſons : 1. Ad conſulendum, 2. Ad'de- 
fendendum, regem on which account the Jaw-gives 
them certain great and high privileges: ſuch as free- 
dom from arreſts, &c. even when no parliament is ſit- 
ting : becauſe it intends, that they are always aſſiſting 
the king with their counſel for the commonwealth, or 
ceeping te realm in ſafety by their proweſs and va- 
our, N | 


3 Co. Lite. 150, 57 Rep. 34. 9 Rep. 49. 12 
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Inſtances of conventions of the peers, to adviſe the 


king, have been in former times very frequent; 


though now fallen into diſuſe, by reaſon of the more 
regular meetings of parliament. Sir Edward Cokes 
gives us an extract of a record, 5 Hen. IV. concerning 
an exchange of lands between the king and the earl of 
Northumberland, wherein the value of each was 
agreed to be ſettled by advice of parliament (if any 
ſhould be called before the feaſt of ſaint Lucia) or 
otherwiſe by advice of the grand council of peers 
which the king promiſes to aſſemble before the ſaid 
feaſt, in caſe no parliament ſhall be called. Many 
other inſtances of this kind of meeting are to be found 
under our ancient kings: though the formal method 
of convoking them had been ſo long left off, that when 
king Charles I. in 1640 iſſued out wi its under the great 
ſeal to call a great council of all the peers of England 
to meet and attend his majeſty at York, previous to the 
meeting of the long parliament, the earl of Clarendon? 
mentions it as a new invention, not before heard of; 
that is, as he explains himſelf, fo old, that it had not 
been practiſed in ſome hundreds of years. Bur, 
though there had not to long before been an inſtance, 
nor has there been any ſince, of aſſembling them in ſo 
ſolemn a manner, yet, in caſes of emergency, our prin- 
ees have at ſeveral times thought proper to call for and 
conſult as many of the nobility as could ealily be got 
together: as was particularly the caſe with king James 
the ſecond, after the landing of the prince of Orange; 
and with the prince of Orange himfelf, before he 
called that convention parliament, which afterwards 
called him to the throne. | 


Beſides this general meeting, it is uſually looked 


upon to be the right of each particular peer of the 
realm to demand an audience of the king, and to lay 
before him, with decency and reſpect, ſuch matters as 
he ſhall judge of importance to the public weal. And 
therefore, in the reign of Edward II. it was made an 
article of impeachment in parliament againſt the two 


- 6; loft, 110, 7 Hiſt, b. 2. 
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Hugh Spencers, father and ſon, for which they were 
banilhed the kingdom, © that they by their evil covin 
« would not ſuffer the great men of the realm, the 
© king's good counſellors, to ſpeak with the king, or 
« to come near him; but only in the preſence and 
hearing of the ſaid Hugh the father and Hugh the 
e ſon, or dne of them, and at their will, and according 
© to ſuch things as pleaſed them #.” Ti 

3. A third council belonging to the king, are, ac- 
cording to fir Edward Coke“, his judges of the courts 
of law, for law matters. And this appears frequently 
in our ſtatutes, particularly 14 Edw. III. c. 5. and in 
other books of law. So that when the king's council 
is mentioned generally, it muſt be defined, particulari- 
ed, and underſtood, ſecundum ſubjefam materiam: and, 
it the ſubject be of a legal nature, then by the king's. 
council is underſtood his council for matters of law ; 
namely, his judges. Therefore when by ſtatute 16 
Ric. II. c. 5. it was made a high offence to import into 
this kingdom any papal bulles, or otber proceſſes from 
Rome; and it was enacted, that the offenders ſhould 
be attached by their bodies, and brought before the 
king and his council to anſwer ſor ſuch offence ; here, by 
the expreſſion of the king's council, were underſtood 
the king's judges of his courts of juſtice, the ſubject 
matter being legal: this being the general way of in- 

terpreting the word, council. 

4. But the principal council belonging to the king is 
his privy council, which is generally called, by way of 
eminence, the council, And this, according to fir Ed- 
ward Coke's deſcription of it“, is a noble, honourable, 
and reverend aſſembly, of the king and ſuch as he wills 
to be of his privy council, in the king's court or pa- 
lace. The king's will is the ſole conſtituent of a priv 

_ counſellor ; and this alſo regulates their number, whic 
of ancient time was twelve or thereabouts. After- 
wards it increaſed to ſo large a nuinber, that it was 
ſound inconvenient for f Es: and diſpatch ; and 

_ therefore king Charles the ſecond in 1679 limited it to 
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thirty: whereof fifteen were to be the principal offi- 
cers of ſtate, and thoſe to be counſelors, virtute officii ; 


and the other fifteen were compoſed of ten lords and 


five commoners of the king's chooſing *®. But ſince 
that time the number has been much augmented, and 
now continues indefinite. At the ſame time alſo, the 
antient office of lord prefident of the council was re- 
vived in the perſon of Anthony earl of Shaftſbury ; an 
officer, that by the ſtatute of 31 Hen. VIII. c. 10. has 
precedence next after the lord chancellor and lord 
treaſurer. Eta 

Privy counſellors are made by the king's nomination, 


without either patent or grant; and, on taking the. 
neceſſary oaths, they become immediately privy coun- 


ſellors during the lite of the king that chooſes them, 
but ſubject to removal at his diſcretion, _ 

As to the qualifications of members to Tit at this 
board: any natural born fubje& of England is capa- 


ble of being a member of the privy council ; taxing 


the proper oaths for ſecurity of the government, and 
the teſt for ſecurity of the church. But, in order to 


prevent any perſons under foreign attachments from 


infinuating themſelves into this important truſt, as 
happened in the reign of King William in many in- 
ſtances, it is enacted by the act of ſettlement 3, that no 
b out of the dominions of the crown ot 

ngland, unleſs born of Engliſh parents, even though 
naturalized by parliament, Tha be capable of being of 
rhe privy council. CT IVE 

The duty of a privy counſellor appears from the 
oath of office“, which conlilts. of ſeven articles: 
1. To adviſe the king according to the beſt of his 
cunning and difcretion. 2. To adviſe tor the kings 
honour and good of the public, without partiality 
through affeQion, love, meed, doubt, or dread. 3. 
"Io keep the king's counſel ſecret. 4. To avoid corrup- 
tion. 5. To help and ſtrengthen the execution of whi! 


2 Temple's Mem. part z. 4 4 Inſt. 4. 
5 3 Stat, 12 & 1 WAL U C. 2. , : 
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ſhall be there reſolved. 6. To withſtand all perſons 
who would attempt the contrary. And, laſtly, in ge- 
neral, 7. Jo obſerve, keep and do all that a good and 
true counſellor ought to do to his ſovereign lord. 
The power of the privy council is to inquire mto all 
offences againſt the government, and to commit the 
offenders to ſafe cuſtody, in order to take their trial in 


| ſome of the courts of law. But their juriſdiction here- 


in is only to inquire, and not to puniſh: and the per- 
ſons committed by them are entitled to their habeas 
corpus by ſtatute 16 Car. I. c. 10, as much as if com- 
mitted by un ordinary juſtice of the peace. And, by 
the ſame ſtatute, the court of ſtarehamber, and the 
court of requeſts, both of which conſiſted of privy - 
counſelors, were diſſolved; and it was declared illegal 


for them to-take cognizarice of ny matter of proper 


in plantation or admiralty cauſes, which ariſe out 
the juriſdiction of this kingdom; and in matters 
lunacy or idiocy *, being a ſpecial flower of the prerv- 
gative; with regard to theſe, although they may 
eventually involve queſtions of extenſive property, the 
privy council continues to have cognizance, being the 


ty, belonging to the ſabjeQs of this kingdom. ity, 
0 
of 


court of appeal in ſuch eaſes: or, rather, the appeal 


lies to the king's majeſty himſelf in ebouncil. en- 
ever alſo a queſtion ariſes between two provinces in 
America or elſewhere, as concerning the extent of 

their charters and the like, the king in his count] ex- 
erciſes original juriſdiction therein, upon the principles 
of feodal ſovereignty. And ſo likewiſe when any per- 
ſon claims an ifland or a province, in the nature of a 
teodal principality, by grant from the king and his 
anceſtors, the determination of that right belongs to 
his majeſty in council: as was the caſe of the earl of 
Derby with regard to the ifle of Man in the reign of 
queen Elizabeth, and the earl of Cardigan and others, 
as repreſentatives of the duke of Montague, with rela- 
tion to the iſland of St. Vincent in 1764. But ſrom 
all the dominions of the crown, excepting Great 
Great Britain and Ireland, an appellate juriſdiction (in 


13 P. Wms. 10g, 
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the laſt reſort) is veſted in the ſame tribunal ; which: 


Book I. 


uſually exerciſes its judicial authority in a committee- 


of the whole privy council, who hear the allegations 
and proofs, and make their report to his majeſty in: 
council, by whom che judgment is finally. given. 
The privileges of privy counſellors, as fuch, (abſtract- 
ed from their honorary precedence *)-confiſt principally 
in the ſecurity which the law. has given them againſt 


attempts and . to deſtroy their lives. For, 


by ſtatute 3 Hen. VIII. c. 14. if any of the king's ſer- 


vants, of his houſhold, conſpire or. imagine to take 


away the life of a privy counſellor, it is felony. though 
nothing.-be done upon it. The reaſon of making this. 
ſtatute, ſir Edward Coke 3 tells us, was becauſe ſuch a 
conſpiracy was, juſt before this parliament, made by 
ſome of bn Henry the ſeventh's houſliold ſervants, 
and. great miſchief was like to have enſued thereupon. 
This extends only to the king's menial ſervants, But 
the ſtatute 9 Ann; c. 16. goes farther, and enaQs, that 
any perſon that thall unlawfully attempt to kill, or ſhall 
unlawfully aſſault, and ſtrike, or wound, any privy 
counſellor in the execution of his office, ſhall be a felon 
without benefit of clergy. This ſtatate was made upon. 
the daring attempt of the ſieur Guiſcard, who ſtabbed 
Mr. Harley, afterwards Earl of Oxford, with a pen- 
knife, when under examination for high. crimes in a 
committee of the privy council. 

The diſo/ution of the privy council depends upon the 
king's pleaſure; and he may, whenever he thinks pro- 
per, diſcharge any particular member, or the whole 
of it, and appoint another. By. the common Jaw it 
was diſſolved ipſo facto by the king's demiſe; as deriv- 
ing its authority from him. But now, to prevent the 
inconveniencies of having no council in being at the 
acceſſion of a new prince, it is enacted by ſtatute 
6. Ann. c. 7. that the privy council ſhall. continue for 
ſix months after the demiſe of the crown, unleſs ſooner 
determined by the ſucceſſor. | 


3 See page 405. 3 3, Inſt; 38. 
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CHAPTER THE SIX TE. 
or THE KING's DUTIES. 


I ProceeD next to the duties incumbent on the king 
by our conſtitution ; in confideration of which duties 
his dignity and prerogative are eſtabliſhed by the laws 


of the land: it being a maxim in the law, that, pro- 


tection and ſubjection are reciprocal . And theſe res, 


ciprocal duties are what, I apprehend, were meant by, 
the convention in 1688, when they declared that king, 
James had broken the criginal contrad between the king 


and people. But however, as the terms of that origi- 


nal contract were in ſome meaſure diſputed, being al- 
leged to exiſt principally in theory, and to be only de-. 
ducible by reaſon and the rules of natural law ; in 


which deduction different underſtandings might very. 


conſiderably differ ; it was, after the revolution, judg-, 
ed proper to declare theſe duties expreſsly, and to re- 
duce that contra to a plain certainty. So that, what- 
ever doubts might be formerly raiſed by the weak and, 
ſerupulous minds about the exiſtence of ſuch an origi” 
nal contract, they muſt now entirely ceaſe ; eſpecially 
with regard to every prince, who hath reigned ſince 
the year 1688. | x 

The principal duty of the king is, to govern his 
people according to law. Ac regibus infinita aut libera 
pteflas, was the conſtitution of our German anceſtors 
on the continent . And this is not only conſonant to 
the principles of nature, of liberty, of reaſon, and of 
ſociety, but has always been eſteemed an expreſs part 
of the common law of England, even when preroga- 
tive was at the higheſt. © The king,“ ſaith Bracton “, 
who wrote under Henry III, © ought not to be ſub- 
ject to man, but to God, and to the law; for the 
„law maketh the king. Let the king therefore ren - 


* 7 Rep. 5. s Tac. de mer. Germ. c. 7. 6 J. 1. c. 8. 


234 _ The K Book I. 


« der to the law, what the law has inveſted in him 


with regard to others; dominion, and power: for 
he is not truly king, where will and pleaſure rules, 
“ and not the law.“ And again“; the king alſo 
** hath a ſuperior, namely God, and alſo the law by 
* which he was made a king.” Thus Bracton: and 
Forteſcue alſo *, having firſt well diſtinguiſhed between 
a monarchy abſolutely and deſpotically regal, which 
is introduced by conqueſt and violence, and a political 
or civil monarchy, which ariſes from mutual conſent ; 
(of which laſt ſpecies he aſſerts the government of 
England to be) immediately lays it down as a principle, 


that © the king of England muſt rule his people ac- 
« cording to the decrees of the laws thereof: inſo- 


* much that he is bound by an oath at his coronation 
„to the obſervance and keeping of his own laws.“ 
But, to obviate all doubts and difficulties concerning 
this matter, it is expreſsly declared by ſtatute 12 and 
13 W. III. c. 2. * that the laws of England are the 
„ birthright of the people thereof; and the kings and 
« queens who ſhall aſcend the throne of this realm 
* ought to adminiſter the government of the ſame 
according to the ſaid laws: and all their officers 
4 ana” miniiters dughr to ferro them reſpectirelr 


% according to the ſame: and therefore all the laws 
% and ſtatutes of this realm, for ſecuring the eſtabliſh- | 


ed religion, and the rights and liberties of the peo- 
ple thereof, and all other laws and ſtatutes of the 
* ſame now in force, are ratified and confirmed ac- 
* cordingly.” . | 

And, as to the terms of the original contract be- 
tween king and people, theſe 1 apprehend to be now 
couched in the coronation oath, which by ſtatute 1 W. 
& M. ſt. 1. c. 6. is to be adminiſtered to every king and 
queen, who ſhall ſucceed to the imperial crown of theſe 
realms, by one of the archbiſhops or biſhops of the 
realm, in the preſence of all the people ; who on their 
parts do reciprocally take the anc of allegianceo the 
crown. This coronation oath is conceived in the fol- 
lowing terms : a FO 

* The archbiſbop or biſhop ſhall ſax, Will you ſolemnly 
% promiſe and ſwear to govern the people of this king- 
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« dam of England, and the dominions thereunto be- 
« longing, according to the ſtatutes in parliament 
«© agreed on, and the laws and culloms of the ſame ? 
« The king or queen ſhall ſay, I ſolemnly promiſe fo to 
« do. —Arclbiſbop or biſbap. Will yon to your power 
« cauſe law and juſtice, in mercy, to be executed in all 
« your judgments.?—King or queen, I will. Archbi- 
« ſhop.or biſbep. Will you to the utmoſt of your power 
« maintain the laws of God, the true profeſſion of the 
« goſpel, and the proteſtant reformed. religion eſta- 
« Fucked by the law? And will you preſerve unto the 
« biſhops and clergy of this realm, and the churches 
committed to their charge, all ſuch rights and pri- 
e vileges as by law do or ſhall appertain unto them ? 
« King er queen. All this 1 promiſe to do. ¶ ter this 
„ the king ar queen, laying his or her hand upon the hely 72. 
pelt, all ſay, The things which I have here before 
« promiſed I will perform and keep: ſo help me God: 
«© and then ſhall kiſs the book.” * 46 
This is the form of the coronation oath, as it is now 
preſcribed by our laws ; the prinaipal articles of which 
appear to be at leaſt as antient as the mirror af juſ- 
tices *, and even as the time of Bracton “; but the 
wording of it was changed at the revolution, becauſe 
(as the ſtatute alleges) the oath itſelf had been framed in 
doubtful words and expreſſions, with relation ta antient 
laws and conſtitutions at this time unknown i. How- 
1 a ſoun peiair reappeller en launcien 
2 = -m 9. pf wil _—_— le peas de 
- 3 In the old folio abridgment /eynt 11 et al clergie et al pesple 
of the ſtatutes, printed by Let- de ben accorde, et quil face faire en 
rou and Machlinia in the reign tutcs ſez judgementez, oel et droit 
of Edward IV, {penes me} there juſtice oue diſcretion et miſericorde, 
is preſerved a copy of the old et quil graunterd a tenure lex, leyes 
coronation oath ; which, as the et cuſtumes, du roialme et a ſoun puar 
book is extremely ſcarce, I will les face m— et affirmer que lem 
here tranſcribe. Ceo eft le ſere- gentez du pecple avant faites et 
ment que le rey jurre a ſoun corone= efliez, et let malveyt ley; et cuſlumes 
ment: qui il gardera et meintenera de tout ouſtera, et ferne peas et eſtu- 
U dritez et lem franchiſes, de Jet blie al people de ſeus roialme en ces 
igliſe grauntez auncienment des drei- garde eſgarde a ſeun poiair : come 
lez, 2 chriſtiens d Engletere, e quil Dieu luy aide. (Tit. ſacra ment um 
zardera toutes ſez; ter res honoures regis. fol. m. ij.) Prynne has alſo 
e dignites draiturelx et franks del given us a copy of the corona- 
uren de reialme dEngletere en tout tion oath of Richard II. (Signal 
nauer dentierte ſans null maner Loyalty. II. 246.) Edward VI, 
damenuſement, et lex dreites, diſper- (ibid. 251.) James I, and Char- 
ker dilapidex, en perdux de la curene les J. (id. 269) : 
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ever, in what form ſoever it may be conceived, this is 
molt indiſputably a fundamental and original expreſs 
contract; though doubtleſs the duty of protection is 
impliedly as much incumbent on the ſovereign before 
coronation as after; in the ſame manner as allegiance 
to the king becomes the duty of the ſubject immedi- 

ately on the deſcent of the crown, before he has 
taken the oath of allegiance, or whether he ever 
takes it at all. This reciprocal duty of the ſubject 
will be conſidered in its proper place. At preſent we 
are only to obſerve, that in the king's part of this ori- 
ginal contract are expreſſed all the duties that a mo- 
narch can owe to his people: viz. ta govern according 
to law; to execute judgment in mercy ; and to main- : 
tain the eſtabliſhed religion. And, with reſpe& to the 


latter of theſe branches, we may farther remark, that t 
by the act of union, 5 Ann. c. 8. two preceding ſtatutes r 
are recited and confirmed; the one of the parliament = 
of Scotland, the other of the parliament of England: 01 
which enact; the former, that every king at his ac- © 
ceſſion ſhall take and ſubſcribe an oath, to preſerve the m 
- proteſtant religion and prefbyterian church govern- je 
ment in Scotland; the latter, that at his coronation ro 
He ſhall take and ſubſcribe a ſimilar oath, to preſerve ra 


the ſettlement of che church of England within Eng- * 
land, Ireland, Wales, and Berwick, and the territories 
chereunto belonging, 


ſiderations this concluſion will evidently follow, that 
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CHAPTER THE SEVENTH, 


or THE KING's PREROGATIVE. 


Fr was obſerved in a former chapter, that one of 


the principal bulwarks of civil liberty, or (in other 
words) of the Britiſh conſtitution, was the limitation of 
the king's prerogative by bounds ſo certain and noto- 
rious, that it is impoſſible he ſhould ever exceed them, 
without the conſent of the people, on the one hand ; 
or without, on the other, a violation of that original 
contract, which in all ſtates impliedly, and in ours 
moſt expreſsly, ſubſiſts between the prince and the ſub- 
jet. It will now be our buſineſs to conſider this pre- 
rogative 1 to demoaſtrate its neceſſity in gene- 
ral; and to mark out in the moſt important inſtances 
its particular extent and reſtrictions: from which con- 


the powers, which are veſted in the crown by the laws 
of England, are neceſſary for the ſupport of ſociety; 
and do not intrench any farther on our natural liber- 
* than is expedient for the maintenance of our 
civil. | 

There cannot be a ſtronger proof of that genuine 
freedom, which is the boaſt of this age and country, 
than the power of diſcuſſing and examining, with de- 
cency and reſpeQ, the limits of the king's prerogative. 
A topic, that in ſome former ages was thought too 
delicate and ſacred'to be profaned by the pen of a ſub- 
jet. It was ranked among the arcane imperii: and, 
like the myſteries of the bona dea, was not ſuffered to 


3 ap. 1. page 141. 
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be pried into by any but ſuch as were initiated in its 
ſervice: becauſe perhaps the exertion of the one, like 
the ſolemnities of the other, would not bear the in- 
ſpection of a rational and ſober inquiry. The glori- 
ous queen Elizabeth herſelf made no ſcruple to direct 
her parliaments to abſtain from diſcourſing of matters 
of ſtate *; and it was the conſtant language of this 
favourite princeſs and her miniſters, that even that 
auguſt aſſembly © ought not to deal, to judge, or to 
„ meddle with her majeſty's prerogative royal 3,” | 
And her ſucceſſor, king James the firit, who had im- 
bibed high notions of the divinity of regal ſway, more 
than once laid it down in his ſpeeches, that, as it is 
« atheiſm and blaſphemy in a creature to diſpute what | 
©« the deity may do, ſo it is preſumption and ſedition l 
« in a ſubje& to diſpute what a king may do in the R 
* height of his power: good chriſtians, he adds, 


„ ill be content with God's will, revealed in his p 
« word; and good ſubjects will reſt in the king's will, k 
« revealed in bis law 9.” 

But, whatever might be the ſentiments of ſome of ſ 
our princes, this was never the language of our antient al 
conſlitution and laws. The limitation of the regal au- Of 
thority was a firſt and effential principle in all the Go- fi 


thie ſyſtems of government eſtabliſhed in Europe; 
though gradually driven out and overborne, by vio- 
lence and chicane, in moſt of the kingdoms on the 
continent. We have ſeen, in the preceding chapter, 
the ſentiments of Bracton and Forteſcue, at the diſ- 
tance of two centuries from each other. And fir 
Henry Finch, under Charles the firſt, after the lapſe 
of two centuries more, though he lays down the law 
of prerogative in very firong and emphatical terms, 
yet qualifies it with a general reſtriction, in regard to 
the hiberties of the people. The king hath a prero- 
% ative in all things, that are not injurious to the 
4 /ſabje& ; ſor in them all it muſt be remembered, that 
the king's prerogative ftretcheth not to the doing of 
% any wrong z. Nil enim aliud poteft rex, nift ig folu# 


2 Dewes 479- 5 King James's works. 7. $31. 
3 Ibid. 645. 3 s Finch, L. 84. 85. 55 
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quod de jure poteſi:. And here it may be ſome ſacisfaction 
io remark, how widely the civil law differs from our own, 
with regard to the authority of the laws over the prince, 
or (as a civilian would rather have expreſſed it) the au- 
thority of the prince over the laws. It is a maxim of the 
Engliſh law, as we have ſeen from Bracton, that“ rex 
© debet eſſe ſub lege, quia lex facit regem: the imperial 
jaw will tell us, that, i 9-2nibus, imperatoris excipitur 


T fortuna q cut ipſas leges Deus ſubjecit*.” We ſhall not 


long heſitate to which of them to give the preference, 


as molt conducive to thoſe ends tor which ſocieties 
were framed, and are kept together ; eſpecially as the 
Roman lawyers themſelves ſeem to be ſenſible of the 
unreaſonableneſs of their own conſtitution. * Deco. 
« tamen principem,” ſays Paulus, ** ſervare leges, qu ibu; 
« ipſe ſolutus efi3.”” This is at once laying down the 
principle of deſpotic power, and at the ſame time ac- 
knowledging its abſurdity. „ Do 

By the word prerogative we uſually underſtand that 
ſpecial pre-eminence, which the king hath, over and 
above all other perſons, and out of the ordinary courſe 
of the common law, in right of his regal dignity. It 
ſignifies, in its etymology, (trom prae and rogo) ſome- 
thing that is. required or demanded 'before, or in pre- 
ſerence to, all -others. And hence it follows, that it 


can only be applied to thoſe rights and capacities which 


the king enjoys alone, in contradiſtinctiou to others, 
and not to thoſe which he enjoys in common with any 
of his ſubjects: ſor if once any one prerogative of the 
crown could be held in common with the ſubject, it 
would ceaſe to be prerogative any longer. And there- 
fore Finch“ lays it down as a maxim, that the prero- 
gative is that Jaw in caſe of the king, which is law in 


no caſe of the ſubject. 2 


Prerogatives are either dirc or incidental. The direct 
are ſuch poſitive ſubſtantial parts of the royal ckaracter 
and authority, as are rooted and ſpring ſrom the king's 


1 Bracton J 3. tr, 1. c 9. FE 32. 1. 23. 
* New. log. H. 2. : | 4 Nach L. 65. | 
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political perſon, conſidered merely by itſelf, without re- 
ference to any other extrinſic circumſtance; as, the 
right of ſending embaſſadors, of creating peers, and of 
making war or peace, But ſuch prerogatives as are 
incidental bear always relation to ſoinething elſe, diftin&t 
from the king's perſon ; and are indeed only exceptions, 
in favour of the crown, to thoſe general rules that are 
eſtabliſhed for the reſt of the community : ſuch as, that 
no coſts ſhall be recovered againſt the king; that the 
unf can never be a joint - tenant; and that his debt 
ſhall be preferred before a debt of any of his ſubjects. 
Theſe, and an infinite number of other inflances, will 
better be underſtood, when we come regularly to con- 
ſider the rules themſelves, to which theſe incidental 
prerogatives are exceptions. And therefore we will at 
preſent only dwell upon the king's ſubſtantive or direct 
prerogatives. a | | 


5 


Theſe ſubſtantive or direct prerogatives may again 


be divided into three kinds: being ſuch as regard, firſt, 
the king's royal character; ſecondly, his royal au¹bo- 
rity; and, laſtly, his royal income. Theſe are neceſ- 
ſary, to ſecure reverence to his perſon, obedience to 
his commands, and an affluent ſupply for the ordinary 
expences of government; without all of which it is 
impoſſible to maintain the executive power in due in- 
dependence and vigour. Yet, in every branch of this 
large and extenſive dominion, our free conſtitution has 
interpoſed ſuch ſeaſonable checks and reſtrictions, as 
may curb it from trampling on thoſe liberties, which 
it was meant to ſecure and eſtabliſh. The enormous 
weight of prerogative, if left to itſelf, (as in arbitrary 
overnments it is) ſpreads havoc and deſtruction among 
all che inferior movements: but, when balanced and 
regulated (as with us) by its proper counterpoiſe, time- 
ly and judiciouſly applied, its operations are then 
equable and certain, it invigorates the whole machine, 
and enables every part to anſwer the end of its con- 
ſtruction. | . 
In the preſent chapter we ſhall only conſider the two 
firſt of theſe diviſions, which relate to the king's poli- 
tical character and authority: or, in other words, his 
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dignity and regal power; to which laſt the name of pre- 
rogative is frequently narrowed and confined. The 
other diviſion, which torms the royal revenue, will re- 
quire a diſtin examination; according to the known 
diſtribution of the feodal writers, who diſtinguiſh the 
royal prerogatives into the majora and nora regalia, 
in the latter of which claſſes the rights of the revenue 
are ranked. For, to uſe their own words, © majora 
© repalia imperii prae-eminentiam ſpeclant; minora vero 

. commodum pecuniarium immediate attinent ; et haec 
« proprie fiſcalia ſunt, et ad jus fiſci pertinents.” 

Firſt, then, of the royal dignity. Under every mo- 
narchical eſtabliſhment, it is neceſſary to diſtinguiſh the 
prince from his ſubjects, not only by the outward pomp 
and decorations of majeſty, but alſo by aſcribing to 
him certain qualities, as inherent to his royal capa- 
city, diſtin& and ſuperior to thoſe of any other indivi- 
dual in the nation. For, though a philoſophical mind 
will conſider the royal perſon merely as one man ap- 
pointed by mutual conſent to preſide over many others, 
and will pay him that reverence and duty which the 
principles of ſociety demand, yet the maſs of mankind 
will be apt to grow inſolent and refraQory, if taught 
to conſider their prince as a man of no greater per- 
fection than themſelves. The law therefore alcribes to 
the king, in his high political character, not only large 
powers and emoluments, which form his prerogative 
and revenue, but likewiſe certain attributes of a great 


and tranſcendent nature; by which the people are led 


to conſider him in the light of a ſuperior being, and 
to pay him that awſul reſpect, which may enable him 
with greater eaſe to carry on the buſineſs of godern- 
ment. This is what I underſtand by the royal dig- 
nity, the ſeveral branches of which we will now pro- 
ceed to examine. | | oh 

J. And, firſt, cke law aſcribes to the king the attri- 
bute of ſovereignty, or pre-eminence. ** Rex eff yica- 
" rius,” ſays Bracton ? „ et miniſter Dei in terra; ome 


nis quidem ſub eo eſt, et 155 ſub nullo, niſi tantum ſub 
Fe — 2 | ; 


| 5 Peregrin, de jure fiſe. L.4. c. 1 num. 9. CL. 5. ct | 
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% Des.“ He is ſaid to have imperial dignity; and in 


charters before the conqueſt is frequently ſtiled ba/ileus 


and imperator, the titles reſpectively aſſumed by the em- 


perors ef the weſt ?. His realm is declared to be an 


empire, and his crown imperial, by many acts of parlia- 
ment, particularly the ſtatutes 24 Hen. VIII. c. 12. 
and 25 Hen. VIII. c. 289; which at the ſame time de- 


clare the king to be the ſupreme head of the realm in 
matters both civil and eccleſiaſtical, and of conſequence _ 
inferior to no man upon earth, dependent on no man, 


accountable to no man. Formerly, there prevailed a 
ridiculous notion, propagated by the German and Ita- 
lian civilians, that an emperor could do many things 
which a king could not, (as the creation of notaries 
and the like) and that all kings were in ſome degree 
ſubordinate and ſubject to the emperor of Germany 


or Rome. The meaning therefore of the legiſlature, 


when it uſes theſe terms of empire and imperial, and 
applies them to the realm and crown of England, is 
only to aſſert that our king is equally ſovereign and 
indenendent within theſe his dominions, as any empe- 

. 1 A 


* 
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power were veſted in any domeſtic tribunal, there 
would ſoon be an end of the conſtitution, by deſtroy- 
ing the free agency of the conſtituent parts of the ſo- 
vereign legiſlative power. © 

Are then, it may be aſked, the ſubjets of England 
totally deſtitute of remedy, in caſe the crown thould 


invade their rights, either by private injuries, or pub- 


lic oppreſſion? To this we may anſwer, that the law 
has provided a remedy in both cafes. 

And, firſt, as to private injuries: if any perſon has, 
in point of property, a juſt demand upon the king, he 
mult petition him in his court of chancery, where his 


chancellor will adminifter right as a matter of grace, 


though not upon compulſion *, And this is entirely 
conſonant to what is laid down by the writers on nu- 
tural law. A ſubject, ſays Puftendorf'3, ſo long as 
« he continues a' dubjeR, hath no way to oblige his 
« prince to give him his due, when he refuſes it; 
« though no wile prince will ever vefuſe to Rand to a 
„ lawful contract. And, if the prince gives the ſubje& 
leave to enter an action againſt him, upon 

tract, in his own courts. the attian itſel 


ſuch con- 
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political perſon, conſidered merely by itſelf, without re- 
ference to any other extrinſic circumſtance; as, the 
right of ſending embaſſadors, of creating peers, and of 
making war or peace. But ſuch prerogatives as are 
incidental bear always relation to ſoinething elſe, diſlinct 
from the king's perſon; and are indeed only exceptions, 
in favour of the crown, to thoſe general rules that are 
eſtabliſhed for the reſt of the community: ſuch as, that 
no coſts ſhall be recovered againſt the king; that the 
2 can never be a joint - tenant; and that his debt 


be preferred before a debt of any of his ſubjects. 


Theſe, and an infinite number of other inſtances, will 


better be underſtood, when we come regularly to con- 


ſider the rules themſelves, to which theſe incidental 
prerogatives are exceptions. And therefore we will at 
preſent only dwell upon the king's ſubſtantive or direct 
prerogatives. | | 

Theſe ſubſtantive or direct prerogatives may again 
be divided into three kinds: being ſuch as regard, firſt, 


the king's royal charadter; ſecondly, his royal autbo- 
rity; and, laſtly, his royal income. Theſe are neceſ- 


ſary, to ſecure reverence to his perſon, obedience to 
his commands, and an affluent ſupply for the ordinary 
expences of government; without all of which it is 
impoſſible to maintain the executive power in due in- 
dependence and vigour. Vet, in every branch of this 
large and extenſive dominion, our free conſtitution has 
interpoſed ſuch ſeaſonable checks and reſtrictions, as 
may curb it from trampling on thoſe liberties, which 
it was meant to ſecure and eſtabliſh. The enormous 
weight of prerogative, if left to itſelf, (as in arbitrary 
overnments it 1s) ſpreads havoc and deſtruction among 
all che inferior movements: but, when balanced and 
regulated (as with us) by its proper counterpoiſe, time- 
Iy and judiciouſly applied, its operations are then 
equable and certain, it invigorates the whole machine, 
and enables every part to anſwer the end of its con- 
ſtruction. hs. | | 
In the preſent chapter we ſhall only conſider the two 
firſt of theſe diviſions, which relate to. che king's poli- 
tical charader and authority: or, in other words, his 
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dignity and regal power z to which laſt the name of pre- 
rogative is frequently narrowed and confined. The 
other diviſion, which forms the royal revenue, will re- 
quire a diſtin&t examination; according to the known 
diſtribution of the feodal writers, who diſtinguiſh the 
royal prerogatives into the majora and minora regalia, 
in the latter of which claſſes the rights ol the revenue 
are ranked. For, to uſe their own words, “ majora 
& repalia imperii prae-eminentiam ſpectant; minora vero 
4 . com modum pecuniarium immediate attinent; et haec 
66 r wage ſunt, et ad jus fiſci pertinents,” | 
PFeirſt, then, of the royal dignity. Under every mo- 
narchical eſtabliſnment, it is neceſſary to diſtinguiſh the 
prince from his ſubjects, not only by the outward pomp 
and decorations of majeſty, but alſo by aſeribing to 
him certain qualities, as inherent to his royal capa- 
city, diſtinct and ſuperior to thoſe of any other indivi- 
dual in the nation. For, though a philoſophical mind 
will conſider the royal perſon merely as one man ap- 
pointed by mutual conſent to preſide over many others, 
and will pay him that reverence and duty which the 
principles of ſociety demand, yet the maſs of mankind 
will be apt to grow inſolent and refractory, if taught 
to conſider their prince as a man of no greater per- 
fection than themſelves. The law therefore aſeribes to 
the king, in his high political character, not only large 
powers and emoluments, which form his prerogative 


6 

and revenue, but likewiſe certain attributes of a great 

| and tranſcendent nature; by which the people are led 
: to conſider him in the light of a ſuperior being, and 
J to pay him that awſul reſpect, which may enable him 
5 with greater eaſe to carry on the buſineſs of gotern- 
5 ment. This is what J underſtand by the royal dig- 
A nity, the ſeveral branches of which we will now pro- 
5 ceed to examine. ig ene 
2 I. And, firſt, cke law aſcribes to the king the attri- 


bute of ſovereignty, or pre- eminence. Rex eff vicu- 
© rius,” ſays Bracton 53 © et miniſter Dei in terra :- ome 
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242 The RiGuTs . | Book l. 
% Des.“ He is ſaid to have imperial dignity; and in 


charters before the conqueſt is frequently ſtiled bafileus 


and imperator, the titles reſpectively aſſumed by the em- 


perors ef the weſt . His realm is declared to be an 
empire, and his crown imperial, by. many acts ef parlia- 


ment, particularly the ſtatutes 24 Hen. VIII. c. 12. 


and 25 Hen. VIII. c. 289; which at the ſame time de- 
clare the king to be the ſupreme head of the realm in 
matters both civil and eccleſiaſtical, and of confequence 
inferior to no man upon earth, dependent on no man, 
accountable to no man. Formerly, there prevailed a 
ridiculous notion propagated by the German and Ita- 
lian civilians, that an emperor. could do many things 
which a king could not, (as the creation of notaries 
and the like) and that all kings were in ſome degree 
ſubordinate and ſubject to the emperor of Germany 
or Rome. The meaning therefore of the legiſlature, 
when it uſes theſe terms of empire and imperial, and 


lies them to the realm and crown of England, is 


| * to aſſert that our king is equally ſovereign and 


independent within theſe his dominions, as any empe- 
rar is in his empire®; and owes no kind of ſubjection 
to any other potentate upon earth. Hence it is, that 
no ſuit or action can be brought againſt the king, even 
in civil matters, becauſe no court can have juriſdiction 
over him. For all juriſdiction implies ſuperiority of 
power: authority to try would be vain and idle, with - 
out redreſs; and the ſentence of a court would be 
contemptible, unleſs that court had: power to command 
the execution of it: but who, ſays Finch 1, ſhall ccm- 


mand the king? Hence it is likewiſe, that by law the 


king is ſacred, even though the meaſures purſued in 
his reign be completely tyrannical and arbitrary : for 
no juriſdiction upon earth has power to try him in a 
criminal way; much leſs to condemn him to puniſh- 
ment. If any foreign juriſdiction had this power, 45 
was formerly claimed by the pope, the independence 
of the kingdom would be no more: and, if ſuch a 


| tates haberet | is regno ſus, quas im- 


— Seld. tit. of hen. I. . ( 


9 See alſo 24 Geo. II. c. 24. 5 perator vendicabat in imperis. 
Geo, III. c. 27. Paris, 4. D. iogs. 
9 Rex alla vit, gued ipſi liber- Finch. L. 833. 


k 3 Law of N. and N. b. 8. 
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power were veſted in any domeſtic tribunal, there 
would ſoon be an end of the conſtitution, by deſtroy- 
ing the free agency of the conſtituent parts of the ſo- 
vereign legiſlative power. 53 
Are then, it may be aſked, the ſubjects of Eng land 


totally deſtitute of remedy, in caſe the crown ſhould 
invade their rights, either by private injuries, or -pub- 


lic oppreſſion ? Te this we may anſwer, that the law 
has provided @ remedy in both-cafes. - 


And, firſt, as to private injuries : if any iperſon has, | 


in point of property, a juſt demand upon the king, be 


muſt petitian him in his court of chancery, where his 


chancellor will adminiſter right as a matter of grace, 
though not upon compulſion *. And this is entirely 
conſonant to hat is laĩd down by the writers on na- 
tural law. A ſubject, fays Puifendorf3, ſo long as 
« he continues a dubjeR, hath no way to .obbige his 
« prince to give him his due, when he refules it; 


though no wiſe prince will euer vefuſe to ſtand to a 


% lawful contract. And, if the prince gives the ſubje& 
leave to enter an action againſt him, upon ſuch con- 
tract, in his own caurts, the action itſelf proceeds 
« rather upon natural equity, than upon the municipal 
« laws.“ For the end of ſuch action is not to comped 


the prince to obſerve the contract, but to proſuadte him. 


And, as to perſonal wrongs ; it is well obſerved 

Mr. Locke“, “the harm which the ſovereign can do in 
his own perſon not being likely to happen often, nor 
to extend itſelf far; nor being able by his ſingle 
*« ſtrength to ſabvert the laws, nor oppreſs the body 
« of the people. (ſhould any prince have ſo: much 
„ weaknels and ill-nature as to endeavour to do it) 
* the inconveniency therefore of * particular miſ- 
* chiefs, that may happen ſometimes, when a heady 
© prince comes to the throne, are well recompenſed 
by the peace of the public and ſecurity of the; o- 
vernment, in the perſon of the chief magiſtrate be- 
ing thus ſet out of the reach of danger. 


2 Finch. L. 22 f. See b. III. c. 17. on Gov. p. 2. f. 206. 
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Next, as to caſes of ordinary public oppreflion, where 


the vitals of the conſtitution are not attacked, the law 
hath alſo aſſigned a remedy. For as a king cannot 
miſuſe his power, without the advice of evil counſel- 
lors, and the aſſiſtance of wicked miniſters, theſe men 
may be examined and puniſhed. The conſtitution has 
therefore provided, by means of indictments, and par- 
liamentary impeachments, that no man ſhall dare to 
aſſiſt the crown in contradiction to the laws of the land. 
But it is at the ſame time a maxim in thoſe laws, that 
the king himſelf can do no wrong: ſince it would be 
a great weakneſs and abſurdity in any ſyſtem. of poſi- 
tive law, ta define any poſſible wrong, without any 
poſſible redreſs. eien | N red” 
- Far, as to ſuch public oppreſſions as tend to diſſolve 
the conſtitution, and ſabvert the fundamentals of go- 
vernment, they are caſes, which the law will not, out 
of decency, ſuppoſe: being incapable of diſtruſting 
thoſe, whom it has inveſted with any part of the ſu- 
preme power ; ſince ſuch diſtruſt would render the ex- 
ereiſe of that power precarious and impracticable 5 
For, wherever the law expreſſes its diſtruſt of abuſe of 
power, it always veſts a ſuperior coercive authority in 
ſome other hand to correct it; the very notion of which 
deſtroys the idea of ſovereignty. It therefore (for ex- 
ample) the two houſes of parliament, or either of them, 
had avowedly a right to animadvert on the king, or 


each other, or if the king had a right to animadvert on 


either of the houſes, that branch of the legiſlature, ſo 
ſubjet to animadverſion, would inſtantly ceaſe to be 
part of the ſupreme power; the balance of the conſti- 
tution would be overturned; and that branch or 
branches, in which this juriſdiction reſided, would be 
completely ſovereign. Lhe ſuppoſition of Aw there- 
fore is, that neither the king nor either houſe of par- 
liament (collectively taken) is capable of doing any 
wrong; ſince in ſuch caſes the law feels itſelf incapable 
of furniſhing any adequate remedy, For which reaſon 


s See theſe points more fully diſ- has thrown many new and 


cuſſed in the canſideratitus ef the law important lights on the er- 
of forfeiture. 3d edit. Pat, 109-126. ture of our happy conſtitu- 


wherein the very learned author tin, 


Book I, 


. deltroy or diminifh, 
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all oppreſſions, which may happen to ſpring from any 
branch of the ſovereign power, mult neceſſarily be out 
of the reach of any /fated rule, or expreſs ligal provi- 
ſion: but, if ever they unfortunately, happen, the pru- 
dence of the times muſt provide new remedies upon 
new emergencies. a IS 2 | 
Indeed, it is found by experience, that whenever the 
unconſtitutional oppreſſions, even of the ſovereign 
power, advance with gigantic ſtrides and threaten de- 
ſolation to a ſtate, mankind will not be reaſoned out of 
the ſeelings of humanity ; nor will ſacrifice their li- 
berty by a ſcrupulous adherence to thoſe political max- 
ims, which were originally eſtabliſhed to preſerve it. 
And therefore, though the poſitive laws are ſilent, ex- 
perience will furniſh us with a very remarkable caſe, 


wherein nature and . prevailed. When king 


James the ſecond invaded the fundamental conſtitution 
of the realm, the convention declared an abdication, 
whereby the throne was rendered vacant, which induc- 
ed a new ſettlement of the crown. And ſo far as this 
precedent leads, and no farther, we may now be al- 
lowed to lay down the /azv of redreſs againſt public 
oppreſſion. If therefore any future prince ſhould en- 
deavour to ſubvert the conſtitution by breaking the 
original contract between king and people, ſhould vio- 
late the fundamental laws, and ſhould withdraw him- 
ſelf out of the kingdom ; we are now authorized to de- 
clare that this conjunction of. circumſtances would a- 
mount to an abdication, and the throne would be 


thereby vacant. But it is not for us to ſay that any 


one, or two, of theſe ingredients would amount to 
ſuch a ſituation ; ſor there onr precedent would fail 
us In theſe therefore, or other circumſtances, which 
a fertile imagination may furniſh, ſince both law and 
hiſtory are ſilent, it becomes us to be ſilent too; leavin 

to future generations, whenever neceſſity and the ſafety 
of the whole ſhall require it, the exertion of thoſe in- 
berent (though latent) powers of ſociety, which no 
climate, no time, no conſtitution, no contract, can ever 
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perfection. The king can do no wrong. Which antient 
and fundamental maxim is not to be underſtood, as if 
every thing tranſacted by the government was of courſe 
juſt and lawful, but means only two things. Firſt, that 
whatever is exceptionable in the conduct of public af. 
fairs is not to be imputed to the king, nor is he an- 
ſwerable for it perſonally to his people: for this. doc- 
trine would totally deſtroy that conſtitutional inde- 


pendence of the crown, which is neceſſary for the ba- 


lance of power in our free and active, and therefore 
compounded, conſtitution. And, fecondly, it means 
that the prerogative of the crown extends not to do 
any injury; it is created for the benefit of the people, 
and therefore cannot be exerted to their prejudice. 
The king, moreover, is not only incapable of doing 
wrong, but even of thinting wrong; he can never mean 
to do an improper thing: in him is no folly or weak - 
neſs. And therefore if the crown ſhould be induced to 
grant any franchiſe or privilege to a ſubject contraty 


to reaſon, or in any wiſe prejucicial to the common- 


wealth, or a private perſon, the law will not ſuppoſe 


the king to haye meant either an unwiſe or an injuri- 


ous action, but declares that the king was deceived in 
his grant; and thereupon ſuch grant is rendered void, 
merely upon the foundation of fraud and deception, 
either by or upon thoſe agents, whom the crown has 
thought proper to employ. For the law will not caſt 
an imputation on that magiſtrate whom it entruſts 
with the executive power, as if he was capable of in- 
tentionally difregardin his truſt: but attributes to 
mere 1 ſition - (to which the moſt perfect of ſublu- 
nary beings muſt ſtil] continue liable) thoſe little inad- 
vertencies, which, if charged on the will of the prince, 
might leſſen him in the eyes of his ſubjects, 


* Plowd. 487. hd 


I. Beſides the attribute of ſovereignty, the law alſo | 
'aſcribes to the king, in his political capacity, abſolute 


ing and complaining to the 
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Yet ſtill, notwithſtanding this perſonal perfection, 
which the Jaw attributes to the ſovereign, the confti- 
tution has allowed a latitude of ſuppoſing the contra- 


ry, in reſpe@ to both houſes of partiament ; each f 
which, in its turn, hath exertedthe right Leica 


f 
royalty, which are moſt roperly and perſonally bis 
own ; ſuch as meſſages ſigned by himſelf, and 1 eeches 
delivered from the Frrone And yet, ſuch'is the reve- 
rence which is paid to the royal perſon, that one 


king even of * thoſe acts 


* 


the two houſes have an undoubted right to conſide 


theſe acts of ſtate in adde whatever, and accor- 
dingly treat them in their addreſſes as perſonally pro- 
ceeding from the prince, yet among themſelves, (to 
preſerve the more perfe& decency, and for the greater 


þ . 


freedom of debate) they uſually ſuppoſe them to flow 


from the advice of the adminiſtration, But the privi- 
lege of canvaſſing thus freely the perſonal acts of the 


ſovereign (either directly, or even tarough the medium 
of his reputed adviſers) belongs to no in 


confined to thoſe auguſt aſſemblies: and there too the 
objections muſt be propoſed with the utmoſt reſpect 
and deference. One member was ſent to the tower 
for ſuggeſting that his majeſty's anſwer to the redreſs of 
the commons cantained ** high words to fright the 
members out of their duty; and another ?, for ſaying 
that a part of the king's ſpeech © ſeemed rather to be 
calculated for the meridian of Germany than Great 
Britain, and that the king was a ſtranger to our lan- 


* guage and conſtitution,” 151 2 
ln farther purſuance of his principle, the lawalſo 
determines that in the king can be no negligence, or | 


7 * 7 , 


laches, and thereſore no delay will bar his right. Valium 


tempus occurris regi has been the ſtanding mam wan 


all occaſions : for the law intends that the king is al- 
ways buſied for the public good, and therefore ' has 


not leiſure to affert his right within che times limited to 
ſubjects , In the king alſo cau be no ſtain or corrup- 
tion of blood: for it the heir to the crown were attained 


Com. journ. 18 Nov. 16863. Finch. L. 82. Co. Litt. 90. 
2 Bid. 4 Dec. 1717. TEK | 
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4* 
of treaſon or felony, and afterwards the crown ſhould 
deſcend to him, this would purge theattainder ip/o fade 5. 
And therefore when Henry VII, who was earl of Rich- 
mond ſtood attarnted, came to the crown, it was not 
thought neceſſary to paſs an act of parliament to reverſe 
this attainder ; becauſe as lord Bacon in his hiſtory of 
that prince informs us, it was agreed that the aſſumption 
of the crown had at once purged all attainders. Nei- 
ther can the king in judgment of law, as king, ever 
be a minor or under age; and therefore his royal 
grants and aſſents to acts of parliament. are good, 
though he has not in his natural capacity attained the 
legal age of twenty-one 5. By a ſtatute indeed, 28 Hen. 
VHE. :<.- 19- pep was given to future kings to reſ- 
cind and revoke all acts of parliament that ſhould be 
made while they were under the age of twenty-four : 
but this was repealed by the ſtatute 1 Edw. VI. c. 11. 
ſo far as related to that prince; and both ſtatutes are 
declared to be determined by 24 Geo. II. c. 24. It 
hath alſo been uſually thought prudent, when, the 
heir apparent has been very young, to appoint a pro- 
tector, guardian, or regent for a limited time: but 
the very neceflity of ſuch extracrdinary proviſion is 
ſufficient to demonſtrate the truth of the maxim of the 
common law, that in the king is no minority ; and 
therefore he hath no legal guardian . | * 
4 Finch. L. 82. the adminiſtration of the govern- 
Co. Li:t. 43. 2 Inſt. preem. 3. ment at twenty. A guardian 
The methods of appointing and council of regency were 
this guardian or regent have named for Edward Ill, by the 
been fo various, and the duration parliament, which depoſed His 
of his power ſo uncertain, that — the young king being 
from hence alone it may be col- then fifteen, and not aſſuming 
lected that his office is unknown the government till three years 
to the common law; and there- after. When Richard Il ſuc- 
tore (asjfir Edward Coke ſays, ceeded at the age of eleven, the 
4 Inſt. 58) the ſureſt way is to duke of Lancaſter took upon 
have him made by authority of him the management of theking- 
the great council in parliament. dom, till the parliament met, 
The earl of Pembroke, by his which appointedanominalcoun- 
own authority, aſſumed in very cil to aſſiſt him. ry V on 
troubleſome times the regency his death-bed named a regent 
of Henry Ill, who was then only and a guardian for his infant ſon 
nine years old; but was declared Henry VI, then nine months 
of full age by the pope at ſeven- old: but the parliament altered 


teen, confirmed the great charter his diſpoſition, and appointed a 
at eighteen, and took uponhim protector and count with 3 


Has TÞ oo * * 
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III. A third attribute of the king's majeſty is his per- | 
petuity. The law aſcribes to him, in his political ca- 
pacity, an abſolute immortality. The king never dies 
Henry, Edward, cr George may die; but the ki 
ſurvives them all. For immediately upon the deceaſe 
of the reigning prince his natural capacity, his king- 
ſhip or imperial dignity, by act of law, without any 
interregnum or interval, is veſted at once in his heir; 
who is, eo inſtanti, king to all intents and purpoſes. 
And ſo tender is the law of ſuppoſing even a poſſibility 
of his death, that his natural diſſolution is generally 
called his demiſe ; demiſſio regis vel coronae : an expreſ- 
fon which ſignifies merely a transfer of property; for, 
as is obſerved in Plowden ?, when we ſay the demiſe 
of the crown, we mean only that, in conſequence of 
the diſunion of the king's natural body from his hody 
politic, the kingdom is transferred or demiſed to his 
ſucceſſor; and ſo the royal dignity remains perpetual. 
Thus too, when Edward the fourth, in the tenth year 
of his reign, was driven from his throne for a few 
months by the houſe of Lancaſter, rhis. temporary 
transfer of his dignity was denominated his demiſe ; 
and all proceſs was held to be diſcontinued, as upon a 
natural death of the king $ 4 Lt 


yon limited authority. Both ed the earlof Hertfordprotector. 
t 


eſe remained in a ſtate of pupi- 
lage till the age oftwenty-three. 
Edward V, at the age of thir- 
teen, was recommended by his 
father to the care of the duke 
of Gloceſter; who was declared 
protector by the privy council. 
The ſtatutes 25 Hen. VIII. c. 7. 
provided, that the ſucceſſor, if 
a male, and under cighteen, or 
if a female and under ſixteen, 
ſhould be till ſuch age in the go- 
vernance of his or So natural 
mother, (if approved by the 
king) and ſuch other counſellors 
as his majeſty ſhould by will or 
otherwiſe appoint : and he ac- 
cordingly appointed his execu- 
tors to have the government of 
his fon Edward VI, and the 
kingdom, which executors cle &- 


The ſtatute 24 Geo. II. c. 24. 
in caſe the crown inould deſcend 
to any of the children of Frede- 
ric late prince of Wales underthe 
age of 1 appointed the 
princeſs dowager;—andthat of 5 
Geo. III. c. 27. in caſe of a kke 
deſcent to any of his preſent mu 
Kane children, empowers the 

iug to name either the queen, 
the princeſs dowager, or any de- 
ſcendant of king George Il re- 
ſiding in this Long to be 
guardian and regent, till the 
ſucceſſor attains ſuch age, aſſiſted 
by a council of regency : the 
powers of them all being ex- 
preſsly defined and ſet down in 
the ſeveral] acts. 

7 Plowd. 177. 234 

8 M. 49 1100 Vi. pl. —8 
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Me are next to conſider thoſe branches of the royal 
prerogative, which inveſt thus our ſovereign lord, 
thus all · perfect and immortal in his kingly capacity, 
with a number of authorities and powers ; in the exer- 
tion whereof conſiſts the executive part of government. 
This. is willy placed in a ſingle hand by the Britiſh 
- conſtitution, for the ſake of unanimity, ſtrength, and 
diſpatch, Were it placed in many hands, it would be 
ſubje&t to many wills: many wills, if diſunited and 
drawing different ways, create weakneſs in a govern- 
ment; and to unite thoſe ſeveral wills, and reduce 
them to one, is a work of more time and delay than 
- the exigencies of ſtate will afford, The king of Eng- 
land is therefore not only the chief, but properly the 
ſole, magiſtrate of the nation; all others acting 
commiſſion ſrom, and in due ſubordination to him: in 
like manner as, upon the great revolution in the Roman 
ſtate, all the powers of cke antient magiſtracy of the 
commonwealth were concentred in the new emperor : 
ſo that, as Gravira ? expreſſes it, in ejus unius per- 
% ſona weteris reipublicae vit atque majeflas per cumulatas 
©-magiftratuum poteſtates exprimebatur.” 
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After what has been premiſed in this chapter, 1 ſhall 


not (I truſt) be conſidered as an advocate ſor arbitrary 
power, when | lay it down as a principle, that, in the 
exertion of Jawful prerogative, the king is, and ought 
to be abſolute ; that is, ſo f | 
no legal authority that can either delay or reſiſt him. 
He may reject what bill, may make what treaties, may 
coin what money, may create what peers, may pardon 
what offences he pleaſes : unleſs where the conſtitution 
hath expreſsly, or by evident conſequence.” laid down 
ſome exception or boundary ; declaring, that thus far 
the prerogative ſhall go and no farther. For other- 
wile the power of the crown would indeed be but a name 
and a ſhadow, inſufficient for the ends of government, 
if, where its juriſdiction is clearly eſtabliſhed and al- 
Jowed, any man or body of men were permitted to diſ- 
obey it, in the ordinary courſe of law : I ſay, in the 
erdinary courſe of law; for 1 do not now ſpeak of thoſe 


9 Orig. 1. 8. 103. | 1 1 


by 


ar abſolute, that there is 
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extraordinary recourſes to firſt principles, which are 
neceſſary when the contracts of ſociety are in danger 
of diſſolution, and the law proves too weak a defence 
againſt the violence of fraud or oppreſſion. And yet 
the want of attending to this obvious diſtinction has 
occaſioned theſe doctrines, of abſolute power in the 
prince and of national reſiſtance by the people, to be 
much miſunderſtood and perverted, by the advocates 
for ſlavery on the one hand, and the demagog ues of 
faction on the other. The former, obſerving the ab- 


ſolute ſovereignty and tranſcendent dominion of the 
crown laid down (as it certainly is) moſt ſtrongly and 


emphatically in our law- books, as well as our homilies, 
have denied that any caſe can be excepted from ſo gene- 
ral and poſitive a rule; forgetting how impofllible it is, 
in any practical ſyſtem of laws, to point out before- 
hand thoſe eccentrical remedies, which the ſudden em- 
ergence of national diſtreſs may dictate, and which that 
alone can juſtify. On the other hand, over-zealaus 
republicans, feeling the abſurdity of unlimited paſſive 
obedience, have ſancifully (or ſometimes factiouſſy) 


gone over to the other extreme: and becauſe refiſtance 
is juſtifiable to the perſon of the prince when the being 
of the ſtate is endangered, and the public voice pro- 


claims ſuch reſiſtance neceſſary, they have therefore 
allowed to every individual the right of determining 
this expedience, and of employing private force to re- 
ſilt even private oppreſſion. A doctrine productive of 
anarchy, and (in conſequence) equally fatal to civil li- 
berty as tyranny itſelf, For civil liberty, rightly un- 


derſtood, conſiſts in protecting the rights of individuals 


by the united force of ſociety: ſociety cannot be main- 


tained, and of courſe can exert no protection, without 


obedience to ſome ſovereign power: and obedience is 
an empty name, if every individual has a right to de- 
cide how far he himſelf ſhall obey. es ae 

In the exertion therefore of thoſe prerogatives, which 
the law has given him, the king is irreſiſtible and abſo- 
lute, according to the forms of the conſtitution. - And 
jet, if the conſequence of that exertion be manifeſtly 


to tbe grievance or diſhonour of the kingdom, the 


Parnament will call his adviſers to a juſt and ſevere 
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account. For prerogative conſiſting (as Mr Locke ? 
has well defined it) in the diſcretionary power of acting 
for the public good, where the poſitive laws are ſtlent, 
if that diſcretionary power be abuſed to the public de- 
triments, ſuch prerogative is exerted in an unconſtitu- 
tional manner. Thus the king may make a treaty with 
a foreign ſtate, which ſhall irrevocably bind the nation; 


and yet, when ſuch treaties have been judged pernici- 


ous, impeachments have purſued thoſe miniſters, b 

whoſe agency or advice they were concluded. 5 
The prerogatives of the crown (in the ſenſe under 

which we are now conſidering them) reſpect either this 


nation's intercourſe with foreign nations, or its own 


domeſtic government and civil polity, _ | 
With regard to foreign concerns, the king is the de - 


legate or repreſentative of his people. It is impollihle 


that the individuals of a ſtate, in their collective capa- 


eity, can tranſact the affairs of that ſtate with another 
community equally numerous as themſelves. Unani- 
mity muſt be wanting to their meaſures, and ſtrength 
to the execution of their counſels. In the king there- 
fore, as in a center, all the rays of his people are 
united, and form by that union a conſiſtency, ſplendor, 
and power, that make him feared and reſpected by 
foreign potentates ; who would. ſcruple to enter into 
any engagement, that muſt afterwards be reviſed 
and ratified by a popular aſſembly. What is done by 
the royal authority, with regard to foreign powers, is 
the act of the whole nation: what is done without the 
king's concurrenee is the act only of private men. And 
ſo far is this point carried by our law, that it hach 
been held *, that ſhould all the ſubjects of England 
make war with a king in league with the king of Eng- 
land without the royal aſſent, ſuch war is no breach « 
the league. And, by the ſtatute 2 Hen. V. c. 6. any 
ſubject committing acts of holtility upon any nation in 
league with the king was declared to be guilty of high 
treaſon : and, though that act was repealed by. the 
ſtatute 20 Hen. VI. c. 11, ſo far as relates to ihe 


© on Gov. 2. f. 166. 1 loft. 16. 
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making this offence high treaſon, yet ſtill it remains a 
very great offence againſt the law of nations, and pu- 
- niſhable by our laws, either capitally or otherwiſe, ac- 
cording to the circumſtances of the caſe. | 
I. The king therefore, conſidered as the repreſen- 
tative of his people, has the ſole power of ſending em- 
baſſadors to foreign ſtates, and receiving embaſſadors 
at home. This may lead us into a ſhort digreſſion, by 
way of inquiry, how far the municipal laws of England 
intermeddle with or protect the rights of theſe meſſen- 
gers from one potentate to another, whom we call em- 
baſſadors. 
The rights, the powers, the duties, and the privi- 
leges of embaſſadors are determined by the law of na- 
ture and nations, and not by any municipal conſtitu- 
tions. For, as they repreſent the perſons of their reſ- 
pective maſters, who owe no ſubjection to any laws but 
thoſe of their own country, their actions are not ſub- 
jet to the control of the private law of that ſtate, 
wherein they are appointed to reſide. He that is ſub- 
je& to the coercion of laws is neceſſarily dependent on 
that power by whom thoſe laws were made: but an 
embaſſador ought to be independent of every power, 
except that by which he is ſent; and ought not to be 
ſubje& to the mere municipal laws of that nation, 
wherein he is to exerciſe his functions. If he groſsly 
offends, or makes an ill uſe of his character, he may 
be ſent home and accuſed before his maſter * ; who is 
bound either to do juſtice upon him, or avow himſelf the 
accomplice of his crimes 3, But there is great diſpute 
among the writers on the laws of nations, whether 
this exemption of embaſſadors extends to all crimes, as 
well natural as poſitive ; or whether it only extends to 
ſuch as are mala probibita, as coining, and not to thoſe 
that are mala in ſe, as murders 1. Our law ſeems to 
have formerly taken in the reſtriction, as well as the 
zeneralexemption. For it has been held, both by our 


? As was done with count 4 Van Lecuwen in * 80. 7. 

Gyllenberg the Swediſh miniſter 17. Barbeyrac's Puff. J. 8. c. 9. 

to Great Britain. A. D. 1716. F. 9. & 17. Van Bynkerſhock 
Y Sp. L. 26. 21. de foro legator. Co 17. 8, 19. 
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common lawyers and civilians 5, that an embaſſador is 


privileged by the law of nature and nations ; and yet, 1 
if he commits any offence againſt the law of reaſon and A 
nature, he ſhall ſoſe his privilege : and that therefore fe 
if an embaſſador conſpires the death of the king in 8 
whoſe land he is, he may be condemned and executed pi 
for treaſon ; but if he commits any other ſpecies of co 
treaſon, it is otherwiſe, and he muſt be ſent to his own 4 
kingdom ?, And theſe poſitions ſeem to be built upon _ 
ood appearance of reaſon, For ſince, as we have far 
ormerly ſhewn, all municipal laws a& in ſubordination mil 
to the primary law of nature, and, where they annex inf 
a puniſhment to natural crimes, are only declaratory of wit 
and auxiliary to that law; therefore to this natural uni- the 
verſal rule of juſtice embaſſadors, as well as other men, the 


are ſubject in all countries; and of conſequence it is 
reaſonable that, wherever they tranſgreſs it, there they 
ſhall be liable to make atonement 8. But, however 
theſe principles might formerly obtain, the general 
Practice of this country, as well as of the reſt of Europe, 
ſeems now to purſue the ſentiments of the learned Gro- 
tins, that the fecnrity of embaſſadors is of more im- 
-portance than the puniſhment of a particular crime“. 
And therefore few, if any, examples have happened 
within a century paſt, where an embaſlador. has been 
puniſhed for any offence, however atrocious in its 
nature. 1 
In reſpe& to civil ſuits, all the foreign juriſts agree, 
that neither an embaſſador, or any of his train or comites, 
can be proſecuted for any debt or contract in the courts 
of that kingdom wherein he is ſent to reſide. Vet ſir 
Edward Coke maintains, that if an embaſſador make a 
eontract which is good jure gentium, be ſhall auſwer 
for it here ®. But the truth is, ſo few cafes (if any) 
had ariſen, wherein the privilege was either claimed 
or diſputed, even with regard to civil ſuits, that 
our Jaw-books are (in general) quite filent upon 


1 Roll. Rep. 37%. 3 Bulſtr. 27. „ $:curitar legatorym' utiltai 
0 4 Inſt. #1 0: 9 | ' guar ex fpoena A rgefpanders!. 
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it, previous to the reign of queen Anne; when an em- 
baſſador from Peter the great, zar of Muſcovy, was 
actually arreſted and taken out of his coach in London“, 
for a debt of fifty pounds which he had there contract 
ed. Inſtead of applying to be diſcharged upon his 
privilege, he gave bail to the action, and the next day 
complained to the queen. The perſops,wþo were con- 
cerned in the arreſt were examined before the privy 
council (of which the lord chief juſtice Holt was at the 
ſame time ſworn. a member) and ſeventeen were com- 
mitted to priſon 3 : moſt of wham were proſecuted by 
information in the court of the queen's bench, at the 
ſuit of the attorney general *, and at theic trial before 
the lord chief juſtice ere conxidted of the ſacts by 

the jury ', reſerving. the queſtion gf law, how, far 
thole facts were criminal, to be afterwards. argued be- 
fore the judges ; which queſtion-was never determined. 
In the mean time the czar reſented this affront ver 
ry highly, and demanded that the ſheriff of Middleſex 
and all,others concerned in the arreſt ſhould be ꝓuniſi 
ed with inſtant death. But the queen, (to the amaze» 
ment of that deſpotic court) directed her ſecretary; to 
iaform him, that ſhe could inflict no puniſhment up- 
* on any, the meaneſt, of her ſubjects, unleſs war- 
* ranted by the law of the land: and therefore was 
* perſuaded that he would not inſiſt upon impaſſibili- 
ties. To ſatisfy however the clamours of the fo» 
reign miniſters (who made it a common cauſe) as well 
as to appeaſe the wrath of Peter, a bill was brought 
into parliament , and afterwards paſſed into « law, 
to prevent and to puniſh; ſuch outrageous inſolence far 
the future, And with a copy of this act, elegantly en- 
groſſed and illuminated, accompanied by a letter from 
the queen, an ambaſſador extraordinary 9 was com- 
miſſioned to appear at Moſcow *, who declared * that 
though her majeſty could not inflit ſuch a puniſh- 
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4 ment as was required, becauſe of the defect in that 
«. particular of the former eſtabliſhed conſtitutions of 
“ her kingdom, yet, with the unanimous conſent of 
the parliament, ſhe had cauſed a new act to be paſſ- 
« ed, to ſerve as a law for the future.” This humili- 
ating ſtep was accepted as a full ſatisfaction by the 
czar; and the offenders, at his requeſt, were: diſ- 
charged from all farther profecution. | 

This ſtatute * recites the arreſt which had been 
made, in contempt of the protection granted by her 
« majeſty, contrary to the law of nations, and in pre- 
« judice of the rights and privileges, which embaſſa- 
« dors and other public miniſters have at all times 
« been thereby poſſeſſed of, and ought to be kept fa- 
46 cred and inviolable :” wherefore it enaQs, that for 
the future all proceſs whereby the perſon of any em- 
baſſador, or of his domeſtic or domeſtic ſervant may 
be arreſted, or his goods diſtreined or ſeized, ſhall be 
utterly null and void; and the perſons proſecuting, 
ſoliciting, or executing fach proceſs ſhall be deemed 
violaters of the law of nations, and diſturbers of the 
public repoſe ; and- ſhall ſuffer ſuch penalties and cor- 
poral puniſhment as the lord chancellor and the two 
chief juſtices, or any two of them; ſhall think fit, But 
it is expreſsly provided, that no trader, within the de- 
ſcription of the bankrupt laws, who ſhall be in the ſer- 
vice of any embaſſador, ſhall be privileged or protected 

by this act; nor ſhall any one be puniſhed for arreſting 
an embaſſador's ſervant, unleſs his name be regiſtered 
with the ſecretary of ſtate, and by him tranſmitted to 
the ſheriffs of London and Middleſex, Exceptions that 
are ſtrictly conformable to the rights of embaſſadors ?, 
as obſerved in the moſt civilized countries. And, in 
conſequence of this ſtatute, thus declaring and enforc 
ing the law of nations, theſe privileges are now held 


apparet tamen ſatis es mn pertinert 
qui in legati legatieniſve officio an 
ſunt. Quum autem ea res nonnunguan 
turbas dederit, optimo exempli i 
quibsſlam aulis lim receptum Jul, 
ut legatus tener tur ex hibere amen” 
claturam comitum ſusrum. Van 


Bynkerſh. c. 13. prope fixem. 


27 Ann. c. 12. 

3 Saepe quaeſitum eft an comitum 
numero et jure habendi ſun t, qui lega- 
tum comitantur, nom ut inſtructiar fiat 
legativ, ſed unice ut lucr: ſus cen ſu 
lant, inſtitores forte et mercatores. 
Et, guamvis hy ſaepe defenderint et 
cemitum loco habere vuertat legati, 
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to be part of the law of the land, and are conſtantly | 


allowed in the courts of common law *. 

I. It is alſo the king's prerogative to make treaties, 
leagues and alliances with foreign ſtates and princes. 
For it is by the law of nations effential to the goodneſs 


* 


of a league, that it be made by the ſovereign power ; 
and then it is binding upon the whole community: 
and in England ſovereign power, quoad hoc, is veſted 


in the perſon of the king. Whatever contracts there- 
fore he engages in, no other power in the 7 
can legally delay, reſiſt, or annul. And yet, le 


mentary impeachment, for the puniſhment of ſueh mi- 


niſters as from criminal motives adviſe or conclude 


any treaty, which ſhall afterwards be judged to dero- 
gate from the honour and intereſt of che nation. 
III. Upon the ſame principle the king has alſo the 
ſole prerogative of making war and peace. For it is 
held by all the writers on the law of nature and nati- 
ons, that the right of making war, which by nature 
ſubſiſted in every individual, is given up by all private 
perſons that enter into ſociety, and is veſted in the ſo- 
vrereign power 4: and this right is given up, not only 
by individuals, but even by the entire body of people, 
that are under the dominion of a ſovereign. It would 


indeed be extremely : improper, that any number of 


ſubjects ſhould have the power of binding the ſupreme 
magiſtrate, and. putting him againſt his will in a ſtate 
of war. Whatever hoſtilities therefore may be com- 
mited by private citizens, the ſtate ought not to be 
aftected thereby; unleſs that ſhould juſtify their pro- 
cecings, and thereby become partner in the guilt. 
duch unauthorized volunteers in violence are not rank- 
ed among open enemies, but are treated like pirates 
and robbers: according to that rule of the civil laws; 
bifles hi ſunt qui mbis, aut quibus nos publice bellum de- 
Tevimus : caeteri latrunes aut pracdones ſunt, And the 


* [itz, 200. Stra. 797 
Puff. L. of N. g. c. 9. S. 6. 
Puff. b. 8. c. 6. $. 8 aud Bar- 


beyr. in ec. 
5 V, 50. 16 118. 


this 
plenitude of authority ſhould be abuſed to the detri- 
ment of thc public, the conſtitution (as was hinted be- 
fore) hath interpoſed a check, by the means of parlia - 
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reaſon which is given by Grotius , why according to 
the law of nations a denunciation of war ought always 
to Precede the actual commencement of hoſtilities, is 
not ſo much that the enemy may be put upon his guard, 
(which is matter rather of magnanimity than right) but 
that it may be certainly clear that the war is not un- 
dertaken by private perſons, but by the will af the 
whole community; whoſe right of willing is in this 
caſe transferred to the ſupreme magiſtrate by the fun- 
damental laws of ſociety. So that in order to make a 
war completely effectual, it is neceſſary with us in Eng- 
land that it be publicly declared and duly proclaimed 
by the king's authority; and, then, all parts of both 
the contending nations, from the higheſt to the loweſt, 
are bound by it. And wherever the right reſides of 
beginning a national war, there alſo muſt reſide the 
right of ending it, or the power of making peace. And 
the ſame check of parliamentary impeachment, for 
improper or inglorious conduct, in beginning, condutt- 
ing, or concluding a national war, is in general ſuff- 
cient to reſtrain the miniſters of the crown from a wan 
ton or injurious exertion of this.great prerogative. 
IV. But, as the delay of making war may ſometimes 
be detrimental to individuals who have ſuffered by de- 
predations from N potentates, our laws have in 
ſome reſpects armed the ſubject with powers to impel 
the prerogative; by directing the miniſters of the crown 
to iſſue letters of marque and repriſal upon due de- 
mand: the prerogative of granting which is nearly re- 
lated to, and plainly derived from, that other of mak- 
ing war; this being indeed only an incomplete ſtate of 
hoſtilities, and generally ending in a formal denuncia, 
tion of war. Theſe letters are grantable by the law of 
nations 3, whenever the fubjeAs of one ſtate are op- 
preſſed and injured by thoſe of another; and juſtice 
denied by that ſtate to which the oppreſſor belongs. 
In this caſe letters of marque and repriſal (words uſed 
as ſynonymous ; and ſignifying, the latter a taking in 
return, the former the paſſing the frontiers in order to 
ſuch taking *) may be obtained, in order to ſeiſe the bo- 
dies or goods of the ſubjects of the offending ſtate, un- 
2 de jure b. & p. I. 3 c. 3. 1110p Dufreſne, tit. Marca. 
3 Ibid. I. 3. c. 2. J. 485. 
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til ſatisfaction be made, wherever they happen to be 
ſound. And indeed this cuſtom of repriſals ſeems dic- 


tated by nature herſelf; for which reaſon we find in 
the moſt antient times very notable inſtances of it “. 
But here the neceſſity is obvious of calling in the ſove- 


reign power, to determine when repriſals may be'made; 


elſe N private ſufferer would be a judge in his own 
cauſe, 


n purſuance of which principle, it is with us 
declared by the ftatute 4 Hen. V. c. 7. that, if any ſub» 
jets of the realm are oppreſſed in time of truce by any 


foreigners, the king will grant marque in due form, - 


to all that feel themſelves grieved. Which form is 
thus directed to be obſerved : the ſufferer muſt firſt 
apply to the lord privy-ſeal, and he ſhall make out let- 
ters of requeſt under the privy-ſeal ; and, if, after fuch 
requeſt of ſatisfaction made, the party required do not 
within convenient time make due ſatisfaction or reſti- 
tution to the party grieved, the lord chancellor ſhall 
make him out letters of marque under the great ſeal ; 
and by virtue of theſe he may attack and ſeife the pro- 
perty of the aggreſſor nation, without hazard of being 
condemned as a robber or pirate. "8 5 
V. Upon exactly the ſame reaſon ſtands the prero- 
gative of granting ſafe-conducts, without which by the 
law of nations no tember of one ſociety has a right to 
intrude into another. And thereſore Poffendort* very 


juſtly reſolves 3, that it is left in the power of all ſtates, 


to take ſuch meaſures about the adwiſſion of ſtrangers, 
as they think convenient; thoſe being ever excepted 


who are driven on the coaſts by neceſſity, or by any | 


cauſe that deſerves compaſſion. Great tenderneſs is 
neun by our laws, not only to foreigners in diſtreſs (as 


will appear when we come to ſpeak of ſhipwrecks) but 


vith regard alſo to the admiſſion of ſtrangers who come 
ſpontaneouſſy. For ſo long as their nation continues at 
peace with ours, and they themſelves behave peaceably, 


4 See the account given by ſubjects of the Pylian kingdom; 


Neſtor, in the eleventh book of out of which booty the king took 


the Iliad, of the repriſals made three hundred head of cattle for 
by himſelf on the Epeian nati- his own demand, and the reſt 


on; from whom he took a mul- were equitably divided among 


tude of cattle, as a ſatisfaction the other creditors. 

or a prize won at the Elian 3 Lawof N. and N. b. 3. c. 3. 
games by his father Neleus, and F. 9. 

vr debts due to many private 
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they are under the king's protection; though liable to 
be ſent home whenever the king ſecs occaſion. But nv 
ſubject of a nation at war with us can, by the law of 
nations, come into the realm, nor can travel himſelf 
upon the high ſeas, or ſend his goods or merchandize 
from one place to another, without danger of being 
ſeiſed by our ſubjects, unleſs he has letters of ſaſe - con- Ro 


duct; which by divers antient ftatutes ? mult be grant- 2! 

ed under the king's great ſeal and inrolled in chan- dill 

cery, or elſe are of no effect; the king being ſuppoſed ther 

che beſt judge of ſuch emergencies, as may deſerve ex- equ: 

ception from the general law of arms. Bat paſſports _ 
an 


under the king's fign-manual, or licences from his em- 
baſſadors abroad, are now more uſually obtained, and 
are allowed to be of equal validity. | = 

Indeed the law of England, as a commercial coun- 
try, pays a very particular regard to foreign mer- 
chants in innumerable inſtances. One I cannot omit 
to mention: that by magna carta ® it is provided, that 
all merchants (unleſs publicly prohibited before-haud) 
ſhall have ſafe-condut to depart from, to come iuto, 
to tarry in, and to go through England, for the exer- 


ciſe of merchandize, without any unreaſonable impoſts, f 1 
except in time of war: and, if a war breaks out be- 1. ; 
tween us and their country, they ſhall be attached (i giflati, 
in England) without harm of body or goods, till the reject; 
king or his chief juſticiary be informed how our mer- bike of 

io 


chants are treated in the land with which we are at By : 
war; and, if ours be ſecure in that land, they {hall A art} 
be ſecure-in ours. This ſeems to have been a common = ef 


. ; f i 
rule of equity among all the northern nations; for ve Cal and 
learn from Stiernhook ?, that it was a maxim among Wl, na 2 

Ii 


the Goths and Swedes, ** quam legem exteri nobis poſurre, 


** eandem illis ponemus.” But it is fomewhat extraord Wl , R 
nary that it ſhould have found a place in magna carls, ll ; | 
a mere interior treaty between the king and his natural-W A7 
born ſubjects; which occaſions the learned Monteſquieu w/c, 
to remark with a degree of admiration, ** that the Eng- um 
„ {ſh have made the protection of foreign merchants 2 
| | if Des ; 
7 1; Hen. VI. c. 3.18 Hen. p. c. 30 Manu d 


VI. c. 8. 20 Hen. VI. c. i. 9 ge jure Suezn. . 3- 6.4. 
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people upon earth, how to value at the 
* theſe three great advantages, 
„ commerce,” Very different fr 
Roman people; who in their ma 
tion, and even in their laws, 


diſhonorable employment, and Prohibited the e 
thereof to perſons of birth, or rank, or tortune 4; 


equally different from the bigotry of the Ccanoniſts, 
who looked on ith « 


and determined at the council of Mel, 
1090, that it was impoſſible with a 

ciſe any traffic, or follow the 
profeſſion of the law 6, ; | 


ele are the principal Prerogatives of the king r 


ut in domeſtic affairs he 
a great variety of characters, and 


from thence there ariſes an abundant number of other 
prerogatives. 


irſt, he is a con ituent part of the ſupreme le- 
gillati ve power; and, as ſuch, has the Prerogative of 
rejefting ſuch proviſi in parliament, as he judges 
improper to be paſſe he expediency of which con- 
itution has before been evinced at large? . I ſhall on- 
ly farther remark, that the king is not bound by any. 
act of parliament, unleſs he be n 
cal and particular words. The moſt general words 
at can be deviſed (any perſo 


politic, or corporate, &c.“) affect 


: Sp . Ps 23, | : 1 voluerit eſſe, prejicia tur de welefea 
| loud, 20. 6. Dei. Decret. 1. 88. 11. 
, Vibileres natalibns, et Bonorum 


* Falſa fit prenitentia [laici] cum 
lace Cnſpicuzs, et patrimonig ditioret, 


ſmcieſum urbibu; mMercimonium c- 
4% Prebibemus, C. 4. 6 3. 3. eden fracvalet, Ads, 
ino mercator wiz aut nunguam Concil. apud Baron c. 16. 

Met Des lacere: et ide nullus 


| ch. 2. pag. 154. 
"anus d:bet eſſe merceter ; naut 
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leaft, if they may tend to reſtrain or diminiſh any of 
his rights or intereſts . For it would be of the mot 
miſchievous conſequenee to the public, if the ſtrength 
of the executive power were liable to be curtailed with- 
out its' own expreſs conſent, by- conſtructions and im- 

. plications of the ſubject. Vet, where an act of parli- 
ament is ex preſsly inade for the preſervation of public £ 
rights and the ſuppreſſion of public wrongs, and does C 
not interfere with the eſtabliſhed rights of the crown, 0 
it is faid to be binding as well upon the king as upon te 
the ſubject 3: and, likewiſe, the king may take the th 
benefit of any particular act, though he be not eſpeci- CC 
ex 

th 

et 

UP! 


ally named !. 8 N 
II. Tbe king is conſidered, in the next place, as the 
generaliſſimo, or the firſt in military command, vith- 
in the kingdom. "Che great end of ſociety is to proted 

the weakneſs of individuals by the united ſtrength of Pa 
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4 the community: and the principal uſe of government 111 
| is to direct that united ſtrength in the beſt and molt of 1 
| effectual manner, to anſwer the end propoſed. Mo- lorc 
narchical government is allowed to be the fitteſt of any who 
for this purpoſe: it follows therefore, ſrom the very in tl 
end of its inſtitution, that in a monarchy the military WM ** =: 
power mult be truſted in the hands of the prince. but i 
In this capacity therefore, of general of the king · ceedi 
dom, the king has the ſole power of raiſing and regu- there 
lating fleets and armies: Of the manner in which they in the 
are raiſed and regulated I thalt ſpeak more, when I very 
come to conſider the military ftate. We are now on- fed x 
ly to conſider the prerogative of enliſting and govern-W that n 
ing them: which indeed was diſputed and claimed, 1nbat 
© contrary: to all reaſon and precedent, by the long par- cence , 
liament of king Charles I; but, upon the reſtoration 't ever 
of his fon, was ſolemnly declared by the ſtatnte ! It is 
Car. II. c. 6. to be in the king alone: for that the f0| ounda 
ſupreme government and command of the militi 
within all his majeſty's realms and dominions, and © . 2 Int 
all forces by ſea and land, and of all forts and place ” oY 
of ſtrength, ever was and is the undoubted right o Vo 


"4 11 Rep. 74. | 1 7 Rep. 32. 
3 Ibid. 71. 8 
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f his majeſty, and his royal predeceſſors, kings and 
t queens of England ; and that both or either houſe of 
h _ parliament cannot, nor ought to, pretend to the ſame. 


This ſtatute, it is obvious to obſerve, extends not 
only to fleets and armies, but alſo to ſorts, and her 
'. places of ſtrength, within the realm; the ſale-prero- 

ative, as well of erecting, as manning and governing 
of which, belongs to the king in his capacity of general 


= of the kingdom“: and all lands were former] ſubject 
1 to a tax, for building of caſtles wherever the king 


he thought proper. This was one of the three things, ſrom 
contributing to the performance of which no lands were 
exempted ; and therefore called by our Saxon anceſtors 


he the trinoda neceſſitas : ſc. pontis reparatio, arcis conſirudio, 
p- et expeditio contra hoflem*. And this they were called 
eg upon to do ſo often, that, as ſir Edward Coke from M. 
of Paris aſſures us 3, there were in the time of Henry 11 
ent 1115 caſtles ſubſiſting in England. The inconveniences 
oft of which, when granted out to private ſuhjects, the 
lo- lordly barons of thoſe times, were ſeverely felt by the 
y whole kingdom ; for, as William of Newburgh remarks 
ery in the reign of king Stephen, © erant in Anglia 2 
ary nads tot reges vel potius lyranni, quot dom. nicaſtellarum 
but it was 2 by none more ſenſibly than by two ſuc- 


ag: ceeding princes, king John and king Henry III. And 
gu- therefore, the greatelt part of them being demoliſhed 
— in the barons* wars, the kings of after: times have been 
very cautious of ſuffering them to be rebullt in a forti- 
fed manner: and fir Edward Coke lays it down 1, 
that no ſubject can build a caſtle, or houſe of ſtren 
imbattled, or other fortreſs defenſible, without the li- 
cence of the king; for the danger which might enſue, 
if every man at his pleaſure might do it. 
It is partly upon the ſame, and partly upon a fiſcal 
ſoundation, to ſecure his marine revenue, that the king 


' 2 Inſt. 36. | 3 2 Inſt. 31. 
2 Cowel's Interpr. it. c:/t-Vorum © 1 Inſt, 8. 
ratio. Seld. Jan. Angl.1 4% 

Vor. I. M 
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. ha ho profognteani0f appointing forts and havens, or 
ſuch places only, for perſons and -merchandize to paſs 
Anto and out of the realm, as he in his wiſdom ſees 
. By the feodal law all navigable rivers and 
Havens were computed among the regalias, and were 
ſubject to the ſovereign of the ſtate. And in England 
it hath alwys been holden, that the king is lord of the 
whole ſhore 5, and particularly is the guardian of the 
Ports and havens, which are the inlets and gates of 
:the realm“: and therefore, ſo early as the reign. of 
king John, we find thips ſeiſed by the king's officers for 
putting in at a place that was not a legal port 5. Theſe 
-Fogat ports were undoubtedly at firſt aſſigned by the 
**erown ; ſince to each of them a court of portmote is 
incident ?, the juriſdiction of which muſt flow from 
"the royal authority; the great ports of the ſen are allo 
referred to, as well known and eſtabliſhed, by ſtatute 
4 Hen. IV. c. 20. which prohibits the landing elſe · 
"Where under pain of confiſcation: and the ſtatute 
Eliz. c. 11. recites, that the franchiſe of lading and 
dliſcharging had been frequently granted by the crown. 
But though the king had a power of granting the 
franchiſe of havens and ports, yet he had not the power 
of reſumption, or of narrowing and confining their 
limits when once eftabliſhed ; but any perſon had a 
tight to load or diſcharge his merchandize in any part 
of the haven : whereby the revenue of the cuſtoms 
Was much impaired and diminiſhed, by fraudulent 
landings in obſcure and private corners. This occa- 
ſioned the ſtatutes of 1 Eliz. c. 11. and 13 & 14 Car. 
II. c. 11. F. 14. which enable the crown by commiſ- 
ſion to aſcertain the limits of all ports, and to aſſign 
roper wharfs and quays in each port, for the excluſive 
landing and loading of merchandize. | 
I be erection of beacons, light-houſes, and ſea-marks, 
is alſo a branch of the royal prerogative : whereof the 


$ 2 Feud. to 86. Crag. . 19+ 15. * Madox. hiſt. exch. 53e 
c F. N. B. I 13. n 94 Inſt. 148. ; 
7 Dav. 9. 56. | J 
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the firſt was antiently uſed in order to alarm the 


country, in caſe of the approach of an enemy; and all 
of them are ſignally uſeful in guiding and preſerving 


veſſels at ſea by night as well as by day. For this pur- 


poſe the king hath the excluſive power, by commiſſion 


under his great ſeal e, to cauſe them to be eretted in ſit 
convenient places, as well upon the lands of tlie fub- 
joct as upon the demeſnes of the crown: Which pewer 
is uſually veſted by letters patent in the office of ford 


high admiral*. And by ſtatute 8 Eliz. c. 13. the eor- 


poration of the trinity-houſe are impowered to ſet up 
any beacons or ſea- marks wherever they ſhall think then 
neceflary ; and if the owner of the land or any other 
perſon ſhalldeſtroy them, or ſhall take down any ſtęeple, 
tree, or other known ſea-mark, he ſhall forfeit 100, 
or in caſe of inability to pay it, ſhall *be ipſs far out- 
lawed. | | $$ 29 Ws 4 ng” 
To this branch of the prerogative may alſo be re- 
{erred the power veſted in his majeſty, by Tatutes 12 
Car. II. c. 4. and 29 Geo. II. c. 16. of prohibiting 
the exportation of arms or ammunition out of this 


kingdom, under ſevere penalties: and ikewiſe the 


right which the king has, whenever he ſces-proper, of 
confining his ſubjects- to ſtay within the realm, or of 
recalling. them when beyond the ſeas, By the common 
law 3, every man may go out of the realm fur what- 
ever cauſe he pleaſeth, without obtaining the king's 
leave; provided he is under no injunction of ſtaying at 
home: (which liberty was expreſsly declared in king 
John's great charter, though leſt out in that of Henry 
III) but, becauſe that every man ought of right to de- 


fend the king and his realm, thereſore the king at his 


pleaſure may command him by his writ that he go not 
beyond the ſeas, or out of the realm, without licence; 


and, if he do the contrary, he ſhall be puniſhed for 


d:ſobeying the king's command. Some perſons there 

auciently were, that, by reaſon of their ſtations, were 

under a perpetual prohibition of going abroad without 

licence obtained ; among which were reckoned all peers 

on account of their be n counſellors of che crawn ; all 
0 3 Inft. 204. 4 Inſt. 148. 2 Sid. 153. 4 Inſt. 149. 
Rt. Wo 1 Ric. II. n. 42, 3 F. N. B. 85. 

Pryn, on 4 Inſt, 136, 5 
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- knights, who were bound to defend the kingdom from 
invaſions; all eceleſiaſtics, who were expreſsly confined 
by the fourth chapter of the conſtitutions of —— 
on account of their attachment in the times of popery 
to the ſee of Rome; all archers and other artificers, leſt 
they ſhould inſtru foreigners to rival us in their ſeve- 
ral trades and manufactures. This was law in the 
times of Britton “, who wrote in the reign of Edward 
I: and fir Edward Coke * gives us many inſtances to 
this effect in the time of Edward III. In the ſucceed- 
ing reign the affair of travelling wore a very different 
pect: an act of parliament being made *®, forbidding 
all perſons whatever to go abroad without licence; ex- 
.Cept only the lords and other great men of the realm; 
and true and notable merchants ; and the king's ſoldi- 
ers. But this act was repealed by the ſtatute 4 Jac. I. 
ci. 1. And at preſent every body has, or at leaſt aſ- 
ſumes, the liberty of going abroad when he pleaſes. 
Yet undoubtedly if the king, by writ of ne excat reg- 
num, under his great ſeal or privy ſeal, thinks proper 
to prohibit him from ſo doing; or if the king ſends a 
writ to any man, when abroad, commanding his re- 
turn; and in either caſe the ſubject diſobeys; it is a 
high contempt of the king's prerogative, for which the 
_ offender's lands ſhall be ca till he return; and then 
he is liable to fine and impriſonment. ?. . .. Fu 
III. Another capacity, in which the. king is conſi- 
- dered in domeſtic affairs, is as the fountain of juſtice 
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d and general conſervator of the peace of the kingdom. 


By the fountain of juſtice the law does not mean the 
author or original, but only the diſtributor. Juſtice 1s 
not derived from the king, as from his free gift ; but 
he is the ſteward of the public, to diſpenſe to whom it 
is due®, He is not the ſpring, but the reſervoir ; from 
. whence right and equity are conducted, by a thouſand 
channels, to every individual. The original power 0 
judicature, by the fundamental praciples of ſociety, i 


e. 123. A boc autem-creatuseſt et el. 
5 3 Inſt, 176. . tut, ut juſtitiam faciat univer fs 
— . Fs. tr. 1.6 9- 

: 7 I Hawk. P, C. 22+ F f 8 | 
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lodged in the fociety at large; but as it would be im- 
practicable to render complete juſtice to every individu* 
al, by the people in their collective Fpacity, therefore 
every nation has committed that power to certain ſelect 
magiſtrates, who with more eaſe aud expeditioi can 
hear and determine complaints; and in England this 
authority has immemorially been exerciſed by the king 
any his ſubſtitutes. He therefore has alone the right 
of erecting courts of judicature : for, though the con- 
ſtitution of tke kingdom hath, entruſted him with the 
whole executive power of the laws, it is impoſſible, 48 
well as improper, that he fhould x erſonally carry into” 
execution this great and extenifiye truſt; it is rule 
quently neceſſary, that courts ſhould be erected, td af 
ſiſt him in executing this power; and ys neceſſary,” 
that, if erected, they ſhould be erected by his autho- * 
rity. And hence it is, that all juriſdictions of courts * 
are either mediately or immediately derived from the 
crown, their my Tun generally in the king's 
2 they paſs under his ſeal, and are executed by his 
olorrs. "Ti a ded Oe 
It is probable, and almoſt certain, that in very early 
times, before our conſtitution arrived at irs full per- 
fection, our kings in perſon often heard and determined 
cauſes between party and party. But at preſent, by 
the long uniform uſage of many ages, our kings have 
delegated their whole judicial power to the judges of 
their ſeveral courts ; which are the grand depofitaries” 
of the fundamental laws of the kingdom, and hzve* 
gained a known and ſtated juriſdiction, regulated, hx 
certain and eſtabliſhed rules, which the crown itſelf© - 
cannot now alter but by act of parliament 9. And, in 
order to maintain both the dignity and independence 
of the judges in the ſuperior courts, it is enacted by 
the ſtature 13 W. III. c. 2. that their commiſſions ' 
ſhall be made (not, as formerly, durante placito, but) 
11414414 hene ſe gefſerint, and their ſalaries aſcertained 
and eſt ibliſſled; but that it may be lawful to, remove 
them on the: addreſs. of both houſes: of parliament, . 
And now, by the noble improvements of that law in 
the ſtatute of 1 Geo. III. c. 23. enacted at the earnet 


9 2 Hawk. P. C. 2. 
| 


Tl, 


1 


recommendation of the king himſelf from the chrone, 


the judges are continued in their offices during their 


* 


good behaviour, ,gotwith(anding any demiſe of the 
crown (which was formerly held ® immediately to va- 


cate their ſeats) and their full ſalaries are abſolutely ſe- 


cured to them during the continuance of their com- 


miſſions; his majeſty having been pleaſed to declare, 
that“ b looked upon eee and upright- 
«neſs of the judges, as eſſential to the impartial ad- 
miniſtration of juſfice ; as one of the belt ſecurities of 
the rights and: liberties. of his ſubjects; and as moſt 


conduciye th the, honour gf the crown *. _ 


it you be à hig C. perſon. 


Ally ſate in judgment; becauſe in regard to theſe he 


__ in another capacity, that of proſecutor. All 


offences are either againſt the king's peace, or his crown 


. 


and dignity : and are laid in every RE lg For 
ſee 


though in their conſequences they generally ſeem. (ex- 
cept iu the caſe of treaſon: and; a, very few others), to 


be rather ofences againſt the kingdom than the king; 


yet, as the public, which is an inviſible body, has dele- 
gated all its power and rights, with regard to the exe- 


cution of the laws, to one viſible magiſtrate, all affronts 
to that power, and breaches of thoſe rights, are im- 
mediately offences againſt him, to whom they are ſo 
ir, ous by the public. He is therefore the proper 
perſon to proſecute for all public offences and breaches 
of the peace, being the perſon injured in the eye of 
the law. And this notion was carried ſo far in the old 
Gothic conſtitution, (wherein the king was bound b 

his coronation oath to conſerve the peace): that in caſe 
of any forcible injury offered to the, perſon of a fellow 
ſabje&, the offender was accuſed: of a kind of perjury, 
in having violated the king's coronation oath ; diceba- 
tur fregiſſe juramentum regis furatum*. And hence 


chief juſtice Thorpe was con- 
I Com. joorn: 3 Mar. 1961. demned to be hanged for bri- 

2 8tiernh. de jure Goth. l. 3. 0 „ bety, he was ſaid ſacramentur 

A notion ſomewhat ſimilar to this demini regir fregifſe. Ret. Feri. 

may be ſound in the mirror. c. 1. 25 Eder. III. 

8. 5. And ſo alſo, when the 


© Lord Raym. 747: 


Oo. Vo 


"In crigjing} proceedings, or e Joy offences, 
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alſo ariſes another branch of the prerogative, that. gf, 
pardoning offences; for it is reaſonable that he only. 
who is injured. ſhauld have the power of forgiving. 

Of proſecutions and pardons I ſhall treat more at large 
hereafter 3 and only, mention them here, in this. curſq=. 

ry manner, to-{hzw. the conſtitutional grounds, 051 M8; 
power of the crown, and.haw regularly connected all, 
the links are in this vaſt chain off prerogative. 

In this diſtinct and ſeparate. exiſtencę of the judicial 
power in a peculiar. body; of men, nominated indeed, 
but not removable. at, pleaſure, by, the crown, conſiſtg 
one main preſervative of the public liberty ; which eagy. 

| not ſubſiſt long in any ſtate, unleſs, the adminiſtration; | 
| of common jaſtice- be in ſome. degr ſeparated, both 
| from the legiſlative and alſo from the executive power, 
Were it joined with the legiſlative, the life, liberty 
and property, of the ſubject would, be in the . wy 
arbitrary judges, whoſe. dęciſions would be then. re- 
ulated only by their qwn opinions, and not by any 
— principles of law; which, though, gill | 
tors may depart from, yet judges: are bound to obſer ve. 
Were it joined with the executive, this union might. 
j ſoon be an over-balance for the tegiſlative. For which 
reaſon, by the ſtatute of 16 Car. I. c. 10, which abo- 
liſhed the court of ſtar- chamber, effectual care is taken 
to remove all judicial power out of the hands of the 
king's. privy council ; who, as then was evident from re- 
cent inſtances, might ſoon; be inclined to pronounce. 
that for law, which was moſt agreeable to the prince: 
or his officers. Nothing therefore is more to be —＋ 4 
ed, in a free conſtitutioa, than uniting the provinces: 
of a judge and a miniſter of ſtate. And indeed, that 
the abſolute power, claimed and exerciſed in a neigh | 
| bouring nation, is more tolerable than that of the eaſt- 
ern empires, is in great meaſure owing to their having 
veſted the judicial power in their parliaments, a body: 
; ſeparate and diſtin& from both the legiſlative and exe- 
8 cutive: and, if ever that nation recovers its former li- 
. 2 it will owe it to the efforts of thoſe aſſemblies. In 
. Turkey, where every —_ is centered in the ſultan or 
| 4 
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his miniſters, deſpotic power is in its meridian, and 


wears a more dreadful aſpect. 


A conſequence of this prerogative is the legal ubiquity 


. 


of the king. His majeſty, in the eye of the law, is al- 


ways preſent in all his courts, though he cannot per- 
udges are the mirror 


ſonally diſtribute juſtice 3, His; 
by which the king's image is refleed. It is the regal 


office, and not the royal perſon, that is always preſent- 


in court, always ready to undertake profecutions, or 


pronounce judgment, for the benefit and 128 of 
ol 


the ſubject. And from this ubiquity it follows, that 


the king can never be nonſuit 4; for a nonſuit is the 


deſertion of the ſuit or action by the non-appearance of 


the plaintiff in court. For the ſame reaſon alſo, in the 
forms of legal proceedings, the king is not ſaid to ap- 


peur iy his-attorney, as other men do; for in contempla- 

tion of law he is always preſent in courts, | 
From the ſame original, of the king's being the foun- 

tain of Juſtice, we may alſo deduce the prerogative of 


The 


proclamations have then a binding force, when 


(as ſir Edward Coke obſerves ©) they are grounded 


upon and enforce the laws of the realm. For, 


though the making of laws is entirely the work of a 


diſtinct part, the legiſlative branch, of the ſovereign 
power, yet the mannner, time, and circumſtances of 
putting thoſe Jaws in execution muſt frequently be left 
to the diſcretion of the executive magiſtrate. And there- 
fore his conſtitutions or edicts concerning theſe points, 
which we call' proclamations, are binding upon the 


ſubject, where they do not either contradict the old laws 


or tend to'eſtabliſh new ones ; but only enforce the 
execution of ſuch laws as are already in being, in ſuch 
manner as the king ſhall judge neceſſary. Thus the eſta- 
bliſhed law is, that the king may prohibit any of his 
ſubjeAs from leaving the realm: a proclamation there- 
fore forbidding thisin general for three weeks, by laying 


. 


'3 Forteſc, c. 8. 2 Inſt. 186. - 
3 Inſt. 162. 19 


4 Co, Litt. 139+ 
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an embargo: upon all ſhipping in time of war“, will be 
equally binding as an act of parliament, becauſe found- 
ed upon a prior law. But a proclamation to lay an 
embargo in time of peace upon all veſſels laden with 


wheat (though in the time of public ſcarcity) being con- 


trary to law, and particularly to ſtatute 22 Car. II. c. 
13. the adviſers of ſuch a proclamation and all perſons 


acting under it, found it neceſſary to be indemnified 
by a ſpecial act of parliament, 7 Geo, III. c. 7. A 


proclamation for diſarming papiſts is alſo binding, 
being only in execution of what the legiſlature has firſt- 
ordained : but a proclamation for allowing arms to 


papiſts, or for diſarming any proteſtant ſubjects, will 


not bind; becauſe the firſt would be to aſſume a diſ- 
penſing power, the latter a legiſlative one; to the 
veſting of either of which in any ſingle perſon the laws 
of England are abſolutely ſtrangers. Indeed by tl 
ſtatute 31 Hen. VIII. c. 8. it was enacted, that t 
king's proclamations ſhould hive the force of acts 
parliament :. a ſtatute," which was calculated to intro- 
duce the moſt deſpotic tyranny ; and which mult have 
proved fatal to the liberties of this kingdom, had it not. 
been luckily repealed in the minority of his ſucceſſor, 


about five years after 3. | 


IV. The king is likewiſe the foutnatin of honour, of 
office, and of privilege : and this in a different ſenſe 
from that wherein he is tiled the fountain of juſtice ; 
for here he is really the parent of them, It is impoſſi-- 
ble that government can be maintained without a due 
ſubordination of rank; that the people may know and 
diſtinguiſh ſuch as are ſet over them, in order to yield 
them their due reſpect and obedience; and alſo that 
the officers themſelves, being encouraged by emulation 
and the hopes of ſuperiority, may the better difcharge 
their functions: and the law ſuppoſes, that no one can 
be ſo good a judge of their ſeveral merits and ſervices, 
as the king himſelf who employs them. It has therefore 
truſted with him the ſole power of conferring dignities 
and honours, in confidence that he will beſtow them 
upon none, but ſuch as deſerve them. And therefore 


! 4 Mod. 177. 179. 6 Stat. i Edw. VI. e. 12. 
M 5 | 


271 


| The Rie#rs 
All degrees of nobility, of knighthood, and other titles, 


are received by immediate grant from the crown ; ei- 


ther expreffed in writing, by writs or letters patent, as 


In the creation of peers and baronets ; or by corpoteal 


inveſtiture, as in the creation of a ſimple knight. 
From the ſame principle alſo ariſes the prerogative 
of erecting and diſpoſing of offices: for honours and 
offices are in their nature convertible and ſynonymous. 
All offices under the crown carry in the eye of the law 
an honour along with them ; becauſe they imply a ſu- 
periority of parts and abilities, being ſuppoſed to be 
always filled with thoſe that are moſt able to execute 
them. And, on the other hand, all honours in their 
original had duties or. offices annexed to them: an earl, 
comes, was the conſervator or governor of a county; 


and a knight, miles, was bound to attend the king in his 


wars. For the ſame reaſon therefore that honours are 
in the diſpoſal of the king, offices ought to be ſo like- 
wiſe ; and as the king may create new titles, ſo may he 
create new offices : Fir with this reſtriction, that he 
cannot create new offices with new fees annexed to 
them, nor annex new fees to old offices; for this would 
be a tax upon the ſubject, which . be impoſed 
but by act of parliamentꝰ . Wherefore, in 13 Hen, 
IV, a new office being created by the king's letters pa- 
tent for meaſuring cloths, with a new fee for the ſame, 
the letters patent were, on account of the new fee, re- 
voked and declared void in parliament. 
Upon the ſame, or a like reaſon, the king has alſo 


the prerogative of conferring privileges upon private 


perſons. 


uch as 2 place or precedence to an) 
of his ſubjects, as ſh 


all ſeem good to his royal wiſdom *: 


or ſuch as converting aliens, or perſons born out of the 


king's dominions, into denizens ; whereby ſome very 
conſiderable privileges of natural-born ſubjects are con, 
ferred upon them. Such alſo is the prerogative of 
erecting corporations ; whereby a number of private 
perſons are united and knit together, and enjoy many 
liberties, powers, and immunities in their politic cap# 


? 2 loft. 533+ '0. 4, Int. 361. 
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eity, which they were utterly incapable of in their na- 
tural. Of aliens, denizens, natural- born, and natu- 
ralized ſubjects, I ſhall ſpeak more largely in a ſubſe- 
quent chapter; as alſo of corporations at the cloſe of 
this book of our commentaries, I now only mention 
them incidentally, in order to remark the king's pre- 


rogative of making them; which is grounded upon 


this foundation, that the king having the ſole admini- 
ſtration of the government in his hands, is the beſt 

and the only judge, in what capacities, with what pri- 
vileges, and under what diſtinctions, his people are the 
beſt qualified to ſerve, and to at under him. A prin- 


ciple, which was carried fo far by the imperial law, 


that it was determined to be the crime of ſacrilege, 
even to doubt whether the prince had appointed pro- 


per officers in the ſtate 3. 


V. Another light, in which the laws of England eon- 
ſider the king with regard to domeſtic concerns, is as 
the arbiter of commerce. By commerce, I at preſent 
mean domeſtic commerce only. It would lead me into 
too large a field, if 1 were to attempt to enter upon 
the nature of foreign trade, its privileges, regulations, 
and reſtritions ; and would be alſo quite beſide the 


purpoſe of theſe commentaries, which are confined to 


the laws of England : whereas no municipal laws-can. 
be ſufficient to order and determine the very extenſive 


and complicated affairs of traffic and: merchandize ; 
neither can they have a proper authority for this pur- 


poſe. For, as theſe are tranſactions carried on between 
ſubjects of independent ſtates, the municipal laws of one 
will not be regarded by the other. For which reaſon 
the affairs of commerce are regulated by a law of their 


own, called the law merchant or lex mercatoria, which 
all nations _ in and take notice of. And in par- 


ticular it is held to be part of the law of England, 


which decides the cauſes of merehants by the general 


rules which obtain in all commercial countries; and 
that often even in matters relating to domeltic trade, 


as for inſtance with regard to the drawing, the accept- 


ance and transfer, of inland bills of exchange “. 


3 Diſputare de principali judicio non perator. C. 9 


29 3. 
ortet; ſasrilegii enim inſtar eft, dubi- + Co. Litt. 172. Ld, Raym, 
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With us in England, the king's prerogative, ſo far 


as it relates to mere domeſlic commerce, will fall prin- 
cipally under the following articles. 4:71 W . 
Firſt, the eſtabliſhment of public marts, or places of 


buying and ſelling, ſuch as markets and fairs, with the 
tolls thereunto belonging. Theſe can only be ſet up 


by virtue of the king's grant, or by long and imme- 


morial uſage and preſcription, which preſuppoſes ſuch 
a grant5, The limitation of theſe public reſorts, to 
ſuch time and ſuch place as may be moſt convenient 
for the neighbourhood, forms a part of oeconomics, 
or domeſtic polity ; which, confidering the kingdom as 
a large family, and the king as the maſter of it, he 
clearly has a right to diſpoſe and order as he pleaſes. 
Secondly, the regulation of weights and meaſures. 


Theſe, for the advantage of the public, ought to be 


univerſally the ſame. throughout the kingdom; being 
the general criterions which reduces all things to the 
ſame or an equivalent value. But, as weight and mea- 
ſure are things in their nature arbitrary and uncer- 
tain, it is therefore expedient that they be reduced to 
ſome fixed rule or ſtandard : which ſtandard it is impoſ- 
ſible to fix by any written law or oral proclamation ; for 
no man can, by words only, give another an adequate 
idea of a foot-rule, or a pound-weight. It is there- 
fore neceſſary to have recourſe to ſome viſible, palpa- 
ble, material ſtandard ; by forming a compariſon with 
which, all weights and meaſures may be reduced to 
one uniform 
this ſtandard our. antient law veſted in the crown, 


as in Normandy it belonged to the duke . This 
ept at Wincheſter: and 


ſtandard was. originally 
we find in the laws of king Edgar“, near a cen- 
tury before the conqueſt, an injunction that the one 
meaſure, which was kept at Wincheſter, ſhould 
be ebſerved throughout the reaim. Moſt nations 
have regulated the ſtandard of meaſures of length by 


5 2 Inſt, 220. 7 cup. 8, 


© Gr. Couſtum, c. 16. 
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compariſon with the parts of the human body; as the 
palm, the hand, the ſpan, the foot, the cubit, the ell, 
(ulna, or arm) the pace, and the fathom. But, as 
theſe are of different dimenſions in men of different 
proportions, our antient hiſtorians 5 inform us, that a 
new ſtandard of longitndinal meaſure was aſcertained 
by king Henry- the firſt; who commanded that the 
ina or antient ell, which anſwers to the modern yard, 
ſhould be made to the exact length of his own arm. 
And, one ſtandard of meaſures of length being gain- 
ed, all others are eaſily derived from thence ; thoſe of 
greater length by multiplying, thoſe of Jeſs by ſubdi - 
viding, that original ſtandard. Thus, by the ſtatute 
called compeſitio ulnarum et perticarum, five yards and 
a half made a perch; and the yard is ſubdivided into 
three feet, and each foot into twelve inches ; which 
inches will be each of the length of three grains of 
barley. Superficial meafures are derived by ſquaring 
thoſe of length; and meaſures of capacity by cubing 
them, The ſtandard of weights was originally taken 
from corns of wheat, whence the loweſt denomination 
of weights we have is ſtill called a grain; thirty-two 
of which are directed, by the ſtatute called compgſſtio 
menſurarum, to compoſe a penny weight, whereof 
twenty make an ounce, twelve ounces a pound, and ſo 
upwards. And upon theſe principles the firſt ſtandards 
were made; which, being originally ſo fixed by the 
crown, their ſubſequent regulations have been gene- 
rally made by the king in parliament. Thus, under 
king Richard I, in his parliament holden at Weſtmin- 
lter, J. D. 1197, it was ordained that there ſhould be 
only one weight and one meaſure throughout the king- 
dom, and that the cuſtody of the aſſiſe or ſtandard of 
weights and meaſures ſhould be committed to certain 
perſons in every city and borough © ; from whence the 
antient office of the king's aulnager ſeems to have been 
derived, whoſe duty it was, for a certain fee, to mea- 
ure all cloths made for ſale, till the office was aboliſh- 

ed by the ſtatute 11 & 12 W. III. c. 20. In king John's 
ume this ordnance of king Richard was frequently 


% Will. Malmſb. in vita Hen. J. © Hoved, Matth. Paris, 
elm. Hen, I. apud Wilkins. 299. i 
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diſpenſed with for money * ; which occafioned a pro- fc 
viſion to be made for inforcing it, in the great char. ye 
ters of king John and his ſon *. Theſe original ſtand- qi 


ards were called pondus regis3, and menſura domini 
.regis*; and are directed by a variety of ſubſequent 0 
ftatutes to be kept in the exchequer, and all weights fi 


and meaſures to be made conformable thereto 5. But, wh 
as fir Edward Coke obſerves , though this hath ſo no1 
often by authority of parliament been enacted, yet it tal 
could never be effected; ſo forcible is cuſtom with the MI. fea 
multitude. hal 
Thirdly, as money is the medium of commerce, it 1 

is the king's prerogative, as the arbiter of domeſtic WM ſove 
commerce, to give it authority or make it current, its; 
Money is an univerſal medium, or common ſtandard, WM pes 
by compariſon with which the value of all merchan- MW be 
dize may be aſcertained : or it is a ſign, which repre- and 
ſents the reſpective values of all commodities. Metal; M 


are well calculated for this ſign, becauſe they are du- WM it dc 
rable and are capable of many ſubdiviſions: and a pre: of g 


cious metal is ſti} better calculated for this purpoſe, M the | 
becauſe it is the moſt portable. A metal is alſo the and 
' moſt proper for a common meaſure, becauſe it cal cond 
eaſily-be reduced to the ſame ſtandard in all nations: all p 
and every particular nation fixes on it its own imprel-W other 
- fion, that the weight and ſtandard (wherein conlilsM footir 
the intrinſic value) may both be known by inſpetionM with 
only. | | as to 


As the quantity of precious metals increaſes, thai e. 42. 
is, the more of them there is extracted from the mine ceedi; 
this univerſal medium or common fign will fink in vai fuffici, 


lue, and grow leſs precious. Above a thouſand mil weigh 
lions of bullion are calculated to have been importet F 1 
into Europe from America within leſs than three cen unque 
turies; and the quantity is daily increaſing. I divers 
conſequence is, that more money mult be given no lege o 
1 Hoved. A. D. 1201. Edw. III. ſt g. c. 10. 16 Ric. ! D 

e kir 


2 Hen. III. c. 26. c. 3. 6 Hen. VI. e. 5. 11 He 

3 Phac. 35 Edwo. J. apud Cowel's VI. e. B. 11 Hen. VI. c. 4 and the 
Interpr. tit. pondus regis. Car. II. e. 8. ; 8 | 

4 Flet. 2. 12. 0 Inſt. 4 „„ 7 2 
' 5 14 Edw. III. ft. 1. c. 12.25 | 
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for the ſame commodity than was given an hundred 
years ago. And, if any accident were to diminiſh the 
quantity of gold and ſilver, their value would propor- 
tionably riſe. A horſe, that was formerly worth ten 

ounds, is now perhaps worth twenty ;'and, by any 
fiilure of current ſpecie, the price may be reduced to 
what it was. Vet is the horſe in reality neither dearer 
nor cheaper at one time than another: for, if the me- 
tal which conſtitutes the coin was formerly twice as 


ſcarce as at preſent, the commodity was then as dear at 


half the price, as now it is at the whole. : 

The coining of money is in all ſtates the act of the 
ſovereign power ; for the reaſon juſt mentioned, that 
its value may be known on inſpection. And with re- 
ſpect to coinage in general, there are three things to 
be conſulted therein; the materials, the impreſſion, 
and the denomination. | 5 IS 

With regard to the materials, ſir Edward Coke lays 
it down 7, that the money of England muſt either be 
of gold or ſilver: and none other was ever iſſued by 
the royal authority till 1672, when copper farthings 
and half-pence were coined by king Charles the ſe- 
cond, and ordered by proclamation to be current in 
all payments, under the value of ſixpence, and not 
otherwiſe. But this copper coin is not upon the ſame 
footing with the other in many reſpects, particularl 
with regard to the offence of counterfeiting it. And, 
as to the ſilver coin, it is enacted by ſtatute 14 Geo, III. 
c. 4a. that no tender of payment in ſilver money, ex- 
ceeding twenty-five pounds at one time, ſhall be a 
ſufficient tender in law, for more than its value by 
weight, at the rate of 5s. 2d. an ounce. _ 

As to the impreſſion, the ſtamping thereof is the 
unqueſtionable prerogative of the crown : for, though 
divers biſhops and monaſteries had formerly the pri- 
lege of coining money, yet, as fir Matthew Hale ob- 
ſerves®, this. was uſually done by ſpecial grant from 
the king, or by preſcription which ſuppoſes one ; 
and therefore was derived from, and not in derogation 


' 2 Inſt, 577. 8 , Hiſt.P. C. 191, 
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of, the royal prerogative. Beſides that they had ouly an 
the profit of the coinage, and not the power of inſti- Th 
tuting either the impreſſion or denomination ; but had any 
uſually the ſtamp ſent them from the exchequer. | ren 
The denomination, or the value for which the coin EF. 
is to paſs current, is likewiſe in the breaſt of the king; Lag 
and, if any unuſual pieces are coined, that value muſt tion, 
be aſcertained by proclamation. In order to fix the N 
value, the weight and the fineneſs of the metal are to re 
be taken into conſideration together. When a given las, 
weight of gold or ſilver is of i given fineneſs, it is Hen. 


then of the true ſtandard ?, and called eſterling or and r 
ſterling metal; a name for. which there are various 
reaſons given, but none of them entirely ſatisfactory. 
And of this ſterling or eſterling metal all the coin of enacte 
the kingdom muſt be made, by the ſtatute 25 Edw. Il, Wh Peme 
c. 13. So that the king's prerogative ſeemeth not to 
extend to the debaſing or inhancing the value of the 
coin, below or above the ſterling value“: though fir 
Matthew Hale * appears to be of another opinion. 
The king may alſo, by his proclamation, legiti- 
mate foreign coin, and make it 10 85 05 ; 


declaring at what value it ſhall be taken in pay- 
ment 3, But this, I apprehend, ought to be by com- 
pariſon with the ſtandard of our own coin ; other- 


rogues, 
altical ſ 


wiſe the conſent of parliament will be neceſſary. {MW,**9gal 
There is at preſent no ſuch legitimated money, Portu- Near, V 
gal coin being only current by private conſent, ſo that B = 
| 22 f uched 
9 This ſtandard hath been fre- © Spelm. Gloſſ. 203 Dyſreſne, WF; Henry 
quently varied in former times; III. 165. The moſt plauſible op- rom ma | 
but hath for many years paſt nion ſeems to be that * wes | 
deen thus invariably ſettled. The thoſe two etymologiſts, that the $0ant 
pound troy of gold, conſiſting of name was derived from the fer- Ms, ant 
twenty-two carats (or twenty Ig, or Eaſterlings; as thoſe ty of th 
fourth parts) fine, and two of Saxons were antiently called, Ng new 
alloy, is divided into forty four who inhabited that dillri& of reſſar g 
uineas and an half of the pre- Germany, now occupied by the Wl... yt 
ent value of 21s. each. And the Hanſe-towns and their appen- ion Or e 
pound troy of ſilver, conſiſting dages; the earlieſt traders i Grably I 
of eleven ounces and two penny- modern Europe. s Wilian ki 
weights pure, and eighteen pen= * 2 Inſt. 377. ereag ww; 
ny-weights alloy, is divided into 2 1 Hal. P. C. 194. rliam _ 
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any one who pleaſes may refuſe to take it in payment. 
The king may alſo at any time decry, or cry down, 
any coin of the kingdom, and make it no longer cur-- 
rent *. ; : a Nen 288 
V. The king is, laſtly, conſidered by the laws of 
England as the head and ſupreme governor of the na- 
tional church. ; | * | in „ 
To enter into the reaſons upon which this preroga- 
tive is founded is matter rather of divinity than of. 
lay, I ſhall therefore only obſerye that by ſtatute: 26 
Hen. VIII. c. 1. (reciting that the king's majeſty juſtly | 
and rightfully is and ought to be the ſupreme head of 
the churcho England z and. ſo had been recognized by 
the clergy of this kingdom in their convocation) it is 
enacted, that the king ſhall be reputed the only ſu- 
preme head in earth of the church of England, and 
ſhall have, annexed co the imperial crown of this 
realm, as well the title and ſtile thereof, as all juriſ- 
ditions, authorities, and commodities, to the ſaid 
dignity of ſupreme head of the church appertaining. , 
SIO ſtatute to the ſame purport was made, 
i Eliz, c. 1. | 5 5 
In virtue of this authority the king convenes, pro- 
rogues, reſtrains, regulates, and diſſolves all eceleſi- 
aſtieal ſynods or convocations, This was an inherent . 
rerogative of the crown, long before the time of 
Henry VIII, as appears by the ſtatute 8 Hen. VI. e. 1. 
and the many authors, both lawyers and hiſtorians, ' 
ouched by fir Edward Coke“. So that the ſtatute. 
Henry VII. c. 19. which reſtrains the convocation. 
rom making or putting in execution any canons re- 
ugnant to the king's prerogative, or the laws, cuſ- 
ams, and ſtatutes of the realm, was merely declara- 
ty of the old common laws: that part of it only be- 
I; new, which makes the king's royal aſſent actually 
eſſary to the validity of every canon. The convo- 
won or eceleſiaſtical ſynod, in England, differs con- 
&rably in its conſtitution from the ſynods of other 
Milian kingdoms : thoſe conſiſting wholly of biſnops; 
ereas with us the convocation is the miniature of a 
Uiament, wherein the archbiſhop preſides with re- 


'1 Hal. P. C. 197. 2 4lnd. 322, 373. 312 Rep. 72. 
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gal ſtate ; the upper houſe of biſhops repreſents the 
ouſe of lords; and the lower houſe, compoſed of re- 
preſentatives of the ſeveral dioceſes at large, and of 
each particular chapter therein, reſembles the houſe 
of commons with its knights of the ſhire and bur. 
$*, This conſtitution is ſaid to be owing to the 
policy of Edward 1: who thereby at one and the ſame 
time let in the inferior clergy to the privileges off form- 
ing eecleſiaſtical canons, (which before they had not) 
and alſo introduced a method of taxing- eccleſtaſtical | 
benefices; by conſent of convocation 5, I H 
From this prerogative alſo, of being the head of the | 


church, ariſes the king's right of nomination: to vacant at Ia 
biſhopricks, and certain orher- eccleſiaſtical | ar | ds 
ments; which will more properly be conſidered when the” 6, 


we come to treat- of the clergy. I ſhall only here ob- not 
ſerve, that this is: nom done in conſequence of the ſta- “ ref 
tate 256 Hen. VIII. c. 20. | hath | 

As head of tie chureh, the king is likewiſe cke d. die dis 
niur reſort in all ecele ſiaſtical cauſes; an appeal lying wich 
ultimately to him in chancery from the ſentence to ſeo 


every eccleſiaſtical judge: which right was reſtored to This 

the crown by ſtatute 25 Hen. VIII. c. 194 as will more The ki 

fully be ſhewn hereafter. - liſted t. 

granted 

lm the dietof Sweden, where perintendants; and alſo of depu- ¶ for ſuc] 

the cecleſiaſtics-formy one of the ties, one of which. is: choſen by were fo 

branches. of the legiſlature, the 2 ariſhes or rural dean- When 
amber of the clergy reſembles ry. Un. Hiſt. xxwii. 18, the cx 

the convocation of Fugland, It 5 Gith, Hiſt. of Exch. c. 4 | cro 

ſed of the biſhop, and fu» | | in the a 

| | Much (r 
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; Hav ING; in the preeeding chapter; conſidered 
at large thoſe branches of the' king's prerogative; 
which contribute to his royal dignity, and conſtitute 
Wl the executive power of the government, we proceeds 
now to examine the kings ffoal prerogatives, or fucks 
as regard his revenue'; which the: Britiſh: conſtitution 
hath veſted in the royal perſon, in order to ſupport” 
his dignity andl maintain his power: being a portion 


„ich each fubje@ contributes'of his property, in order 
5 to ſecure the remainder. AT 
6 This revenue is either ordenary;—or — 


The king's ordinary revenue is ſuch, as has either ſu 


granted by parliament, by way of purchaſe or exchange 
for ſuch of the king's: inherent hereditary revenues, as 


4 were found inconvenient to the ſubje&@. - 
an- When I ſay that it has ſubfiſted time out of mind in 
1 the crown, I do net mean that the king is at preſent” 


in the actual poſſeſſion of the whole of this revenue. 
Mach (nay, the greateſt part) of it is at this day in the 
hands of ſubjects; ro whom it Las been granted out 
rom time to time by the kings of England: which has 
rendered the crown in ſome meaſure dependent on the 
people for its ordinary ſupport and ſubſiſtence. So- 
lat l maſt be obliged to recount, as part of the royal 
terenue, what lords of manors and: other ſubjects fre- 
qaently look upon to be their own abſolute inherent 
yh's; becauſe they are and have been veſted in them 
ad their anceſtors for ages, though in- reality originally 
&rived from the grants of our ancient princes. 


liſted time out of mind in the crown; or elſe has beer 


#4 
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The firſt of the king's paar revenues, which I 
ſhall take notice of, is of an eccleſiaſtical kind ; (as are 
alſo the three ſucceeding ones) viz. the cuſtody of the 
temporalties of , biſhops : by which are meant all the 


lay revenues, lands, and tenements, (in which is in- th 
eluded his barony) which belong to an archbiſhop's or th 
biſhop's ſee. And theſe upon the vacancy of the bi- be 
ſhoprick are immediately the right of the king, as a the 
conſequence of his prerogative of church matters ; orc 
whereby he is conſidered as the founder of all arch- the 
biſhopricks and biſhopricks, to whom during the va- we 
cancy they revert. And for the ſame reaſon, before mo 


the diſſolution of abbeys, the king had the cuſtody ot allo 
the temporalties of all ſuch; abbeys and priories as as 1 
were of royal foundation (but not of thoſe founded by duri 
ſubjects) on the death of the abbot or prior. Another guar 
reaſon may alſo be given, why the policy of the law 77 


hath veſted this cuſtody in the king; becauſe as the conſi 
ſucceſſor is not known, the lands and poſſeſſions of the reduc 
ſee would be liable to ſpoil and devaſtation, if no one new 
had a property therein. Therefore the law has. given recejy 
the. king, not. the temporalties themſelves, but the and y 
cuftedy. of the temporalties, till ſuch time as a ſucceſſor does 
is appointed ; with power of taking to. himſelf all the ſooner 
intermediate profits, without any account of the ſuc- mainta 
ceſſor ; and with the right of preſenting (which the na 


crown very frequently excrciſes) to ſuch benefices and WM it, out 
other preferments as fall within the time of vacation '. chaplai 
This revenue is of fo high a nature, that it could not penſion 
be granted out to a ſubject, before, or even after, it beneſice 
accrued; but now by the ſtatute 15 Edw. III. it. 4. legemer 
c. 4 & 5. the king may, after the vacancy, leaſe the WF had for; 
temporalties to the dean and chapter; ſaving to him- Bl abbey o. 
ſelf all advowſons, eſcheats, and the like, Our anti- lend, n. 
ent kings, and particularly William Rufus, were not they H. 
only remarkable for keeping the biſhopricks a long chat no 
time vacant, for the ſake of enjoying the temporaltics, III. T. 
bur alſo committed horrible waſte on the woods and titled to 
other parts of the eltate; and to crown all, woul: 

never, when the ſce was filled up, reſtore to the biſbop WW . Matt. 
his temporalties again unleſs he purchaſed them at an 
exorbitant price. To remedy which, king Henry 


12 Inſt. 15. Stat. 17 Edw. II. c. 14 F. N. B. e. 
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the firſt 3 granted a charter at the beginning of his 
reign, promiſing neither to ſel}, nor let to farm; nor 
take any thing from, the domains of the church, till 


the ſucceſſor was inſtalled. And it was made one of 


the articles of the great charter *, that no waſte ſhould 
be committed in the temporalties of biſhopricks, nei- 
ther ſhould the cuſtody of them be ſold · The ſame is 
ordained by the ſtatute of Weſtminſter the firſt; and 
the ſtatute 14 Edw. III. ſtat. 4. c. 4. (which permits, as 
we have ſeen, a leaſe to the dean and chapter) is ſtil} 
more explicit in prohibiting the other exactions. It was 


alſo a frequent abuſe, that the king would for trifling, 


or no cauſes, ſeiſe the temporalties of biſhops, even 
during their lives, into his own hands: bur this is 
guarded againſt by ſtatute 1 Edw. III. ſt. 2. c. 2. 

This revenue of the king, which was formerly very 
conſiderable, is now by a cuſtomary indulgence almoſt 
reduced to nothing: for, at preſent, as ſoon as the 
new biſhop is conſecrated and confirmed, he uſually 
receives the reſtitution of his temporalties quite entire, 
and untouched, from the king; and at the ſame time 
does homage to his ſovereign: and then, and not 
ſooner, he bs a fee ſimple in his biſhoprick, and may 
maintain an action for the profits ©. | 

II. The king is entitled to a corody, as the law calls 
it, out of every biſhoprick, that is, to ſend one of his 
chaplains to be maintained by the bithop, or to have a 
penſion allowed him till the biſhop promotes him to a 
benefice?. This is alſo in the nature of an acknow- 
legement to the king, as founder of the ſee, ſince he 
had formerly the ſame corody or penſion from every 
abbey or priory of royal foundation: It is, I appre- 
hend, now fallen into total diſuſe ; though fir Mat- 
thew Hale ſays *, that it is due of common right, and 
that no preſcription will diſcharge it. | 

III. The king alſo (as was formerly obſerved ) is en- 
itled to all the tithes ariſing in extraparochial places“: 


I Matt. Paris. 7. F. N. B. 230. © 
*g Hen III. c. 5. Notes on F. N. B. above cited. 
z Edw. I. c. 21. 9 page 113. | 


s Co, Litt. 67. 341. ; [Pp 2 Inſt, 647. 
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though perhaps it may be doubted how far this article, ] 
— — — can be properly reckoned a part of q 
the king's own royal revenue; fince a corody ſupports Ii 
only his chaplains, and theſe extraparochial tithes are ch 
held under an implied truſt, that the king will diſtri. = 
- bute them for the good of the clergy in general. (ec 
IV. The next branch conſifts in the firſt-fruits, and fe 
tenths, of all ſpiritual preferments in the kingdom: pre 
both of which I ſhall conſider together. ; 7 
Theſe were originally a part of the papal uſurpatios Wil 1 
over the clergy of this kingdom; firſt introduced by _ 
Pandatph the pope's legate, during the reigns of king if + 
John and Henry the third, in the ſee of Norwich: and pan 
"afterwards attempted to be made univerſal by thc ay 
popes Clement V and John XXII,, about the beginning df 
of the fourteeth century. The firſt-fruits, primitia; thee 
or anzates, were the firit year's whole profits of thc a 
ſpiritual preferment, according to the rate or val VII. 
made under the direction of pope Innocent IV. by thaw 
Walter biſhop of Norwich in 38 Hen. III, and aſter· Cor 
wards advanced in value by commiſſion ſrom por i 17 
Nicholas III. I D. 1292, 20 Edw. I=; which valuation rearly 
of pope Nicholas is till preſerved in the exchequer*. fir fr 
The tenths, or decimae, were the tenth part of the an- Thy 
' nual proſit of each living by the ſame valuation; xotry | 
which was alſo claimed by the holy ſee, under no ber a forei 
ter pretence than a ſtrange miſapptication of that pre vas fs 
cept of the Levitical law, which directs 3, that the I revenus 
- vites © ſhould offer the tenth part of their tithes as then ne 
„ heave- offering to the Lord, and give it to Aaro queen ; 
46. the high prieſt.” But this claim of the pope m indirect 
with a vigorous reſiſtance from the'Engliſh parliament ting.the 
and a variety of acts were paſſed: to prevent and the t. 
ſtrain it, particularly the ſtatute 6 Hen. IV. c. LA the large 
calls it a horrible miſchief and damnable cuſtom. h ſmaller: 
the popith clergy, blindly devoted to the will of a ; ter, whic 

reign maſter, ſtill kept it on foot; lometinnes-qmare! whereb 
cretly, ſometimes more openly and avowedly :. ſo h weed 0 
in the reign of Henry VIII, it was computed, we” or the at 
the compaſs of wry years Booooo ducats had been ſe elled que 
to Rome for firſt- fruits only. And, as the clerg) MM der regul 
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preſſed this willingneſs to contribute ſo-much of their 
income to the head of the church, it was thought pro- 
per (when in the ſame reign the papal power was abo- 
liſhed, and the king was declared the head of the 
church of England) to annex this revenue to the 
crown ; which was done by ſtatute 26 Hen. VIII. c. z. 
(confirmed by ſtatute 1 Eliz. c. 4.) and a new valor bene- 
| fcirum was then made, by which the clergy are at 
Wl - preſent rated. WEN | 
By theſe laſt mentioned ſtatutes all vicarages under 


ns ten pounds a year, and all rectories under ten marks, 
are diſcharged from the payment of firſt- fruits: and 
bp if, in ſuch livings. as continue chargeable with this 


nv payment, the incumbent lives but half a year, he ſhall 
be pay only one quarter of his firſt-fruits ; if but one 
by whole year, then half of them; if a year aud a half, 
three. quarters; and if two years, then the whole; 
and not otherwiſe. Likewiſe by the ſtatute 27 Hen. 
VIII. c. 8. no tenths are to be paid for the firſt year, for 
then the firſt-fruits are due: and by other ſtatutes of 
queen Anne, in the fifth and ſixth years of her reign, 
il a benefice be under fifty pounds per annum clear 
rearly value, it ſhall be diſcharged of the payment of 
firſt· fruits and tenths. 5 

Thus the richer clergy, being, by the criminal bi- 
gotry of their popiſh predeceſſors, ſubjected at firſt to 
a foreign- exaQtion, were afterwards, when that-yoke 
was fhaken off, liable. to a like miſapplication of their 
revenues, through the . rapacious diſpoſition of the 
then reigning. monarch : till at length the piety of 
queen'Anne reſtored to the church what had been thus 
indirectly taken from it. This ſhe did, not by remit- 
ting the tenths and firſt-fruits entirely; but, in a ſpirit 
of the trueſt equity, by applying theſe ſuperfluities-of 
the larger benefices to make up the deficiencies of the 
ſmaller. And to this end ſhe granted her royal char- 
ter, which was confirmed by the ſtatute 2 Ann. c. 11. 
whereby all the revenue of firſt-fruits and tenths is 
reſted in truſtees for ever, to form a perpetual fund 
for the augmentation of poor livings. This is.uſually 
alled queen Anne's bounty; which has been (till far- 
ther regulated by ſubſequent ſtatutes 3, 


"5Ann, c. 26, 6 Ann. c. 27. 1 Geo, l. ſt. f. 10. 3 Geo. I. c. 10. 
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V. The next branch of the king's ordinary revenue 
(which, as well as the ſubſequent branches, is of a lay - 
or temporal nature) conſiſts in the rents and profits of 1 
the demeſne lands of the crown. "Theſe demeſne lands, ſ 
terrae dominicales regis, being either the ſhare reſerved * 
to the crown at the original diſtribution of landed pro- U 
perty, or ſuch as came to it afterwards by forfeitures be 
or other means, were antiently very large and exten- be 
ſivez comprizing divers manors, honors, and lord. on 
: ſhips; the tenants of which had very peculiar privi- 4 
leges, as will be ſhewn in the ſecond book of theſe by 
commentaries, when we ſpeak of the tenure in ancient uſe 
demeſne. At preſent they are contracted within a very . 
narrow compaſs, having been almoſt granted away to of 1 
private ſubjects. This has occaſioned the parliament "_ 
frequently to interpoſe; and, particularly, after king neſs 
William III had greatly impoveriſhed the crown, an bagy 
act paſſed, whereby all future grants or leaſes from FOR 
the crown for any longer term than thirty- one years MF , 
or three lives are declared to be void; except with re- tereli 
gard to hoaſes, which may be granted for fifty years. andö af 
And no reverſion.ary leaſe can be made, ſo as to en- whore 
Ol the 


ceed, together with the eſtate in being, the ſame term 
of three lives or thirty-one years: that is where there Pn 5 
is a ſubſiſting leaſe, of which there are twenty years aid pot 
ſtill to come, the king cannot grant a future intereſt, jeſty's f 
to commence after the expiration of the former, for WI el); 
any longer term than eleven years. The tenant mul lagemen 
alſo be made liable to be puniſhed for committing wal; I virhin . 
and the uſual rent muſt be reſerved, or, where there parliame. 
has uſually been no rent, one third of the clear year ©0nvcnic; 


lu te ne th 


diture of the rents of the lands, and fines for leaſes of the ſame, 3" 
into the ſtate, produce, management, extent and value of al © 


| | value*, The misfortune is, that this act was made too or han 
1 late, aſter almoſt every valuable poſſeſſion of the crown :., an 
1 had been granted away for ever, or elſe upon ver « Hall oc 
fi long leaſes ; but may be of ſome benefit to poſterity {Mſ *lcuation 
| when thoſe leaſes come to expire (a). 8 * * la 
WW 41 Ann. ſt. 1. c. 7. | irimonialesof the imperial croml 4 1 a 
N. - 5 In like manner by the civil could not be alienated, but eQion = 
F law, the inheritances or findi pa- ly let to farm, Cad. I. 11. 1-01: 5 al think 
be F) [By the ſtatute 26 Geo. III. c. 97 commiſſioners are appoint tnRive 5 
j 1 ed for examining and enquiring into the ſtate, produce, and exper on 1 
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VI. Hither might have been referred the advantages 
which uſed to arif to the king from the profits of his mi- 
litary tenures, to which moſt lands in the kingdom were 
ſubject, till the ſtatute 12 Car. II. c. 24. which in great 
meaſure aboliſhed them all : the explication of the na- 
ture of which tenures, muſt be poſt poned to the ſecond 
book of theſe commentaries. Hither alſo might have 


been referred the profitable prerogative of purveyance 
and pre-emption: which was a right enjoyed by the 
; crown of buying up proviſions and other neceſſaries, 
: by the intervention of the king's purveyors, for -the 
b uſe of his royal houſhold, at an appraiſed valuation, 
t in preference to all others, and even without conſent. - 
1 of the owner : and alſo of forcibly impreſſing the car- 
2 riages and horſes of the ſubject, to do the king's buſi- 


neſs on the public roads, in the conveyance of timber, 
baggage, and the like, however inconvenient to the 
proprietor, upon paying him a ſettled price. A pre- 


honors, caſtles, lordſhips, foreſts, chaſes, demeſne and other lands, 
derelitand waſte lands within the furvey of his majeſty'sexchequer, 
and appertaining to the crown of. Great Britain in England and 
Wales, and into all ſuch ſubſiſting leaſes, patents and other grants 
of the ſaid honors and premiſes reſpectively, as contain any ex- 
prels ſaving to the crown of any rights or intereſts in poſſeſſion, 
reverſion, or contingency, and into all and all manner of rights 
and privileges claimed or exerciſed within, over and upon his ma- 
jcſty's ſaid foreſts, chaſes, parks, derelict and waſte lands reſpec- 
tively; and into all the ſubſiſting offices eftabliſhed for the ma- 
nagement of the ſaid foreſts and other premiſes reſpeAively, and 
the annual expence of the ſame : and the ſaid commiſſioners are, 
within fourteen days after the commencement of every ſeſſion of 
parliament, and from time to time, when and fo often as they 
conveniently can or may, certity and report in writing, under 
their hands and ſeals, unto the king and both houſes of parlia- 
ment, what progreſs they thall have made in the execution vf the 
truits and powers of the ſaid at, together with ſuch obſcrvations 
i ſha}l occur to them, and tuggeſt ſuch plans for the diſpoſal and 
alienation, or for the future management and improvement of 
the ſaid landed eſtates and poſſcſions, aud for the protection and 
lupply of timber for the uſe of the royal navy, or for redreſling 
any abuſes in the management of the landed eſtates, and the col- 
tion of the revenues of the ſame, as the ſaid commiſſioners 
hall think beſt calculated for rendering the ſaid eſtates and poſſeſ- 
lions of the crown, and the revenucs arifing therefrom, moſt pro- 
five and advantageous to his majeſty and the public.] 


Vor. I 


* 
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rogative, which prevailed pretty generally throughout 


Europe, during the ſcarcity of gold and filyer, and ] 

the high valuation of money conſequential. thereupon, t 

In thoſe early times the king's houſhold (as well as y 

thoſe of inferior lords) were ſupported by ſpecific ren- p 

ders of corn, and other victuals, from the tenants of cr 

the reſpective demeſnes ; and there was alſo a conti- w. 

nual market kept at the palace gate to furniſh viands va 
for the royal uſe s. And this anſwered all purpoſes, in ab 
thoſe ages of ſimplicity, ſo long as the king's court em 
continued in any certain place. But when it removed lith 
from one part of the kingdom to another (as was for- ſun 
ſtan 


merly very frequently done) it was found neceſſary to 


ſend purveyors beforehand to get together a ſufficient the 
quantity of proviſions and other neceſſaries for the V 
houſhold : and, leſt the unuſual demand ſhould raiſe vent 
them to an exorbitant price, the powers beforementi- ling 
ned were veſted in theſe purveyors : who in procels longi 
of time very greatly abuſed their authority, and be- beaſt: 
came a great oppreſſion to the ſubject, though of little prote. 
advantage to the crown; ready money in open market light: 
(when he royal reſidence was more permanent, and king's 
courts 


ſpecie began to be plenty) being found upon experi- 
ence to be the beſt proveditor of auy. Wherefore by which 


degrees the powers of purveyance have declined, in quent | 
foreign countries as well as our own: and particularly WM to conf 
were aboliſhed in Sweden by Guſtavus Adolphus, to- hence, 


wards the beginning of the laſt century ?. ' And, with ines ley 
us in England, having fallen into uſe during the ſuſ- as few, 
penſion of monarchy, king Charles at his reſtoration BW ments 


conſented, by the ſame ſtatute, to reſign entirely theſe WF om th, 
branches of his revenue and power: and the parlia- WW court b 

ment, in part of recompenſe, ſettled on him, his ow will 
heirs, and ſucceſſors, for ever, the hereditary exciſe calt in t} 
of fifteen pence per barrel on all beer and ale fold in IX. T. 
the kingdom, and a proportionable ſum for certain urts of 
other liquors. So that this hereditary exciſe, the na- ad theſe 
ture of which ſball be farther explained in the ſubſe- WF | 
quent part of this chapter, now forms the ſixth branch WW, Roger 1 

ug 


of his majeſty's ordinary revenue. 
* 4 Inſt, 273. 9 Mod. Un. Hiſt, uiii. 220, 
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VII. A feventh branch might alſo bs computed to 
have ariſen from wine licenſes; or the rents payable 
to the crown by ſuch perſons as are licenſed to ſell 
wine by retale throughout England, except in a few 
privileged places. Theſe were firft ſettled on the 
crown by the ſtatute 12 Car. II. c. 25. and, n 
with the hereditary exciſe, made up the equivalent in 
value for the loſs ſuſtained by the prerogative in the 
abolition of the military tenures, and the right of pre- 
emption and purveyance: but this revenue was abo- 
lied by the ſtatute 30 Geo. II. c. 19. and an annual 
ſum of upwards of 7ocol. per annum, iſſuing out of the 
ſtamp duties impoſed on wine licenſes, was ſettled on 
the crown in its ſtead. ph 

VIII. An eighth branch of the king's ordinary re- 
venue is uſually reckoned to conſiſt in the profits ari- 
ling from his foreſts. Foreſts are waſte grounds be- 
longing to the king, repleniſhed with all manner of 
beaſts of chaſe or venary ; which are under the king's 
protection, for the ſake of his royal recreation and de- 
light: and, to that end, and for preſervation of the 
king's game, there are particular laws, privileges, 
courts and officers belonging to the king's foreſts ; all 
which will be, in their turns, explained in the ſubſe- 
quent book of theſe commentaries. What we are now 
to conſider are only the profits ariſing to the king from 
hence, which conſiſt principally in amercements or 
fines levied for offences againſt the foreſt-laws. But 
as few, if any, courts of this kind for levying amerce- 
ments have been held ſince 1632, 8 Car. I. and as, 
from the accounts given of the proceedings in that 

court by our hiſtories and law books , no body would 
now wiſh to ſee them again revived, it is needleſs (at 
leaſt in this place) to purſue this inquiry any farther. - 

IX. The profits ariſing from the king's ordinary 

courts of juſtice make a ninth branch of his revenue 

And theſe conſiſt not only in fines impoſed upon offen- 


Roger North, in his life of after the reſtoration; but I have 
lord keeper North, (42, 44.) met with no report uf its P- 
uentions an eyre, or iter, to have ccedings. TH 
deen held ſouth of Trent ſoon 2 4 , 26 j—=2 98, 
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ders, forſeitures of recognizances, and amercements Ch 
Tevied upon defaulters ; but alſo in certain fees due to 

the crown in a variety of legal matters, as, for ſetting 1 
the great ſeal to charters, original writs, and other up 


forenſic proceedings, and for permitting fines to be 
levied of lands in order to bar entails, or other wiſe to 
inſure their title. As none of theſe can be done with- 
out the immediate intervention of the king, by himſelf 
or his officers, the law allows him certain perquiſites 
and profits, as a recompenſe for the trouble he under- 
takes for the public. ITheſe, in praceſs of time, hare 
been almoſt all granted out to private perſons, or elſe 
appropriated to certain particular uſes: ſo that, though 
our law-proceedings are ſtill loaded with their pay- 
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ment, very little of them is now returned into the ſhip, 

| King's exchequer ; for a part of whoſe royal mainte- Bur t. 
nance they were originally intended. All future grants Was C 

of them however, by the ſtatute 1 Ann. Rt. 2. c. 7 are fore it 

xo endure for no longer time than the prince's life who perſor 

wreck 


grants them. 3 * 
X. A tenth branch of the king's ordinary revenue, Ml ter ©, | 
ſaid to be grounded on the conſideration of his guard- land, 
ing and protecting the ſeas from pirates and robbers, Wl be dit 
is the right to royal ſiſh, which are whale and ſturgeon: be four 
and theſe, when either thrown aſhore, or caught near owners 
the coaſts, are the property of the king, on account? but oth 
of their ſuperior excellence. Indeed our anceſtors if belong 
ſeem to have entertained a very high notion of the im- This w. 
rtance of this right; it being the prerogative of the ¶ Richarc 
ings of Denmark and the dukes of Normandy * ; and Bi reign 7, 
from one of theſe it was probably derived to our Bi Gaining 
princes. It is expreſsly claimed and allowed in the Wh *icaped, 
tute de praerogativa regis * and the moſt antient allo, tha 
treatiſes of law now extant make mention of it“; ¶ em hi 
though they ſeem to have made a diſtinction between 
whale and ſturgeon, as was incidentally obſerved in 2 Bi goods ſh; 


former chapter”. laid dow: 

| | Dr & 

3 Plowd. 315. e. 17. Fleta. J. 1. c. 45 C 46. Mi. i Spelm. 

+ $tiernth. de jure Sucomum. I. 2. merand. Scacch'. H. 24 Egev. |. Jl "26 M: 

c. 8. Gr. Couflum. cap. 17. prefixed to Maynard's year boek Wt. +, 
$ 17 Edw. II. c. 11. of Edward II. 7 


5 Braſton. J. 3 c. 3. Britton, / Ch. 4. pag- 233. 
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XI. Another maritime revenue, and founded partly 
upon the ſame reaſon, is that of ſhipwrecks : which 
are alſo declared to be the king's property by the ſame 
prerogative ſtatute 17 Edw. Il. c. 11. and were ſo, long 
before, at the common law. It is worthy obſervation, 
how greatly the law of wrecks has been altered, and 
the rigour of it gradually ſoftened in favour of the 
diſtreſſed proprietors. Wreck, by the antient common 
law, was where any ſhip was loſt at ſea, and the goods 
or cargo were thrown upon the land; in which caſe 
theſe goods, ſo wrecked, were adjudged to belong to 
| the king : for it was held, that, by the loſs of the 
| ſhip, all property was gone out of the original owner“. 
But this was undoubtedly adding ſorrow to forrow, and 

was conſonant neither to reaſon nor humanity. Where- 

e fore it was firſt ordained by king Henry I, that if any 
5 perſon eſcaped alive out of the ſhip it ſhould be no 
wrecks ; and afterwards king Henry 11, by his char- 

ter , declared, that if on the coaſts of either Eng- 
land, Poictou, Oleron, or Gaſcony, any ſhip ſhould 
be diſtreſſed, and either man or beaſt ſhould eſcape or 
be found therein alive, the goods ſhould remain to the 
owners, if they claimed them within three months; 
but otherwiſe ſhould be eſteemed a wreck, and ſhould 
b:long to the king, or other lord of the franchiſe. 
This was again confirmed with imprevements by king 
Richard the firſt; who, in the ſecond year of his 
reign 7, not only eſtabliſhed theſe conceſſions, by or- 
Gaining that the owner, if he was ſhipwrecked and 
eſcaped, (omnes res ſuas liberas et quietas haberet,” but 
allo, that, if he periſhed, his children, or in default of 
hem his brethren and ſiſters, ſhould retain the pro- 
perty ; and, in default of brother or ſiſter, then the 
goods ſhould remain to the king . And the law, as 
lid down by Bratton in the reign of Henry Ill, ſeems 


Dr & St. d . e. 61. treaſury of cus, reſtrained it by 


Me. ' pelm. Cad. apud Wilkins 30g. an edict C Cad. 11. 5. 1.) and or- 
l 1 26 May, A. D. 1174. 4 dered them to remain to the 
hos Am. Fred. 36. owners : adding this humane ex- 


Rog Hoved. in Ric. I. poſtulation, Auad enim jus habet 
ln like manner Conſtantine ** fi/cus in aliena calamitate, ut de 

the great, finding that by the re tam luctugſa compendium ſette= 
mperial law the revenue of “ tur?" N 
Ie Was given to the prince's 
| 23 
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ſtill to have improved in its equity. For then, if not 
only a dog (for inſtance) eſcaped, by which the owner 
might be diſcovered, but if any certain mark were ſet 
on the goods, by which they might be known again, it 
was held to be no wreck *. And this is certainly moſt 
agreeable to reaſon; the rational claim of the king 
being only founded upon this, that the true owner 
cannot be aſcertained. Afterwards, in the ſtatute cf 
Weſtminſter the firſt *, the time of limitation of claims, 
given by the charter of Henry Il, is extended to a year 
and a day, according to the uſage of Normandy s: and 
it enaQs ; that if a man, a dog, or a cat, eſcape alive, 
the veſſel ſhall not be deemed a wreck, Theſe animals, 
as in Bracton, are only put ſor examples “; for it is 
now held 5, that not only if any live thing eſcape, but 
if proof can be made of the property of any of the 
goods or lading which come on ſhore, they ſhall not 
be forfeited as wreck, The ſtatute further ordains, 
that the ſheriff of the county ſhall be bound to keep 
the goods a year and a day (as in France for one year, 
_— to the maritime laws of Oleron ©, and in 
Holland for a year and a halt) that if any man can 
prove a property in them, either in his own right or 
by right of repreſentation ?, they ſhall be reſtored to 
him without delay ; but, if no ſuch 1 be prov- 
ed within that time, they then ſhall be the king's. It 
the goods are of a perithable nature, the ſheriff may 
ſell them, and the money ſhall be liable in their ſtead? 
This revenue of wrecks is frequently granted out to 
lords of manors, as a royal franchiſe ; and if any one 
be thus entitled to wrecks in his own land, and the 
king's goods are wrecked thereon, the king may claim 
them at any time, even after the year and day.? 

It is to be obſerved, that, in order to conſtitute 4 
legal wreck, the goods muſt come to land. If they 
continue at ſea, the jaw diſtinguiſhes them by the bar. 
barous and uncouth appellations of jerſam, flotſam, and 


r 1 c. 3. 11 Ges III. B. R. 
c. 4 


2 3 Edw. 6 F. 28. 
3 Gr. pes e. 17. % l V 9 
4 Flet. J. x. c. 44. 2 Inſt. 167. Plowd. 166, ; 
w" 4 2 2 Inſt. 168. Bro. Abr. l. 
Wreck. 0 
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gan. Jetſam is where goods are caſt into the ſea, and 
there fink and remain under water: flotſam is where 
they continue ſwimming on the ſurface of the waves: 
ligan is where they are funk in the ſea, brit tied to a 
cork or buoy, in order to be found again”. Theie 
are alſo the king's if no owner appears to claim them; 
but, if any owner appears, he is entitled to recover 


the poſſeſſion. For even if they be caſt overboard, 


without any mark or buoy, in order to lighten the 
ſhip, the owner is not by this act of neceſſity conſtru- 
ed to have renounced his property“: much leſs can 
things ligan be ſuppoſed to be abandoned, ſince the 
owner has done all in his power to aſſert and retain, 
his property. Theſe three are therefore accounted fo- 
far a diſtinct thing from the former, that by the 
king's grant to a man of wrecks, things jetſam, flot- 
ſam, and ligan will not paſs 3, — „ 
Wrecks, in their legal acceptation, are at preſent not 
very frequent: for, if any goods come to land, it rare- 
ly happens, ſince the improvement of commerce, navi- 
gation, and correſpondence, that the owner is not able 
to aſſert his property within the year and day limited 
by law. And in order to preſerve this property entire 
for him, and if poſſible to prevent wrecks at all, our 
laws have made very humane regulations; in a ſpirit 
quite oppoſite to thoſe ſavage laws, which formerly 
prevailed in all the northern regions of Europe, and a 
tew years ago were ſtill ſaid to ſubſiſt on the coaſts of 
the Baltic ſea, permitting the inhabitants to ſeize on 
whatever they could get as lawful prize: or, as an 
author of their own expreſſes it, © in naufragum miſe- 
ria et calamitate tanquam vultures ad praedam curreres.” 
For by the ſtatute 27 Edw. III. c. 13. if any ſhip be 
loſt on the ſhore, and the goods 'come to land (which 
cannot, ſays the ſtatute, be called wreck) they ſhall be 
preſently delivered to the merchants, paying only a 
reaſonable reward to thoſe that ſaved and preſerved 
them, which is entitled /a/vage. Alſo by the common 


; 5 Rep. 106. eft, ear mn es animo ejici, quad quis 
Onae enim res in tempeſtite, l-= habere nolit, InR.2, 1. §. 48. 
wrde navi: cauſa, ejiciuntur, hae 3 5 Rep. 108. 
demin:rum permanent. Quia RR + Sticrnh. de jure Suem. I. 3. c. g. 
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law, if any perſons (other than the ſheriff) take any 
goods ſo caſt on ſhore, which are not legal wreck, the 
owners might have a commiſſion to inquire and find 
them out, and compel them to make reſtitution3. And 
by Ratute 12 Ann. ſt. 2. c. 18. confirmed by 4 Geo. I. c. 
12. in order to aſſiſt the diſtreſſed, and prevent the 
ſcandalous illegal practices on ſome of our ſea coaſts, 
{too ſimilar to thoſe on the Baltic) it is enacted, that 
all head-officers and others of towns near the ſea ſhall, 
upon application made to them, ſummon as many 
hands as are neceſſary, and ſend them to the relief of 
any ſhip in diſtreſs, on forfeiture of 100/. and, in cafe 
of aſſiſtance given, ſalvage ſhall be paid by the owners, 
to be aſſeſſed by three neighbouring juſtices. All per- 
ſons that ſecrete any goods ſhall forfeit their treble va- 
lue: and if they wilfully do any act whereby the ſhip 
is loſt or deſtroyed, by making holes in her, ſtealing 
her pumps, or otherwiſe, they are guilty of felony, 
without benefit of clergy. Laſtly, by the ſtatute 26 
Geo. II. c. 19. plundering any veſſel either in diſtreſs, 
or wrecked, and whether any living creature be on 
board, or not, (for, whether wreck or otherwiſe, it is 
clearly not the property of the populace) ſuch plun- 
dering, I ſay, or preventing the eſcape of any perſon 
that endeavours to ſave his life, or wounding him with 
intent to deſtroy him, or putting out falſe lights in 
order to bring any veſſel into danger, are all declared 
to be capital felonies ; in like manner as the deſtroy- 
ing of trees, ſteeples, or other ſtated ſeamarks, is pu- 
niſhed by the ſtatute 8 Eliz. c. 13. with a forfeiture of 
1007. or outlawry. Moreover, by the ſtatute of Geo. Il, 
pilſering any goods caft aſhore is declared to be petty 
larciny; and many other ſalutary regulations” are 
made, for the more effectually preſerving ſhips of any 
nation in diſtreſs “. 


F. N. B 112. the Wiſigoths, and the moſt 

4 By the civil law, to deſtroy early Neapolitan conſtitutions, 
perſons ſhipwrecked, or prevent puniſhed with the utmoſt ſeve- 
their ſaving the ſhip, is capital. rity all thoſe who neglected to 
And to ſteal even a plank from «iſt any ſhip in diltreſs, or 
na 2 veſſel in diſtreſs, or wrecked, plunderea any goods cait on 
makes the party liable to anſwer Jhore. (I.indenbrog. Cel. L. L. 
for the whole ſhip and cargo. ni 146, 716.) 
(FH. 47. 9. 3.) The las alſo of 
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XII. A twelfth branch of the royal revenue, the 
right to mines, has its original from the king's prero- 
gative of coinage, in order to ſupply him with mate 
rials: and therefore thoſe mines, which'are properly 
royal, and to which the king is entitled when found, 
are only thoſe of ſilver and golds, By the old com- 
mon law, if gold or ſilver be found in mines of baſe 
metal, according to the opinion of ſome the whole 
was a royal mine, and belonged to the king; though 
others held that it only did ſo, if the quantity of gold 
or filver was of greater value than the quantity of 
baſe metal . But now by the ſtatutes 1 W. & M. ſt. 1. 
c. 30. and 5 W. & M. c. 6. this difference is made im- 
material; it being enacted, that no mines of copper, 
tin, iron, or lead, ſhall be looked upon as royal mines, 
notwithſtanding gold or filver may be extracted from 
them in any quantities: but that the king, or perſons 
claiming royal mines under his authority, may have 
the ore, (other than tin- ore in the counties of Devon 
and Cornwall) paying for the ſame a price ſtated in 
the act. This was an extremely reaſonable law: for 
now private owners are not diicouraged from working 
mines, through a far that they may be claimed as 
royal ones; neither does the king depart from the juſt 
rights of his revenue, ſmce he may have all the pre- 
cious metal contained in the ore, paying no more for 
it than the value of the baſe metal which is ſuppoſed 
to be; to which baſe metal the land owner is by rea- 
ſon and law entitled. : 

XIII. To the ſame original may in part be referred 
the revenue of treaſure-trove (derived from the French 
word, trover, to find) called in Latin theſaurus inventus, 
which is where any money or coin, gold, filver, plate, 
or bullion, is found hidden in the earth, or other pri- 
vate place, the owner thereof being unknown; in 
which caſe the treaſure belongs to the king: but if he 
that hid it be known, or afterwards found out, the 
owner and not the king is entitled to it” Alſb if it 
be found in the ſea, or «pon the earth, it doth not be- 


5 2 Inf, 377. 73 Inſt 132. Dalt. of Sheriffs, 
Plowd 336. | N 6. 16. 
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long to the king, but the finder, if no owner appears“. 
So that it ſeems it is the hiding, and not the abandm- 
ing of it, that gives the king a property: BraQton3 de- 
fining it, in the words of the civilians, to be wetus 
« depofitio pecuniae.” This difference clearly ariſes 
from the different intentions, which the law implies in 
the owner. A man, that hides his treaſure in a ſecret 
place, evidently does not mean to relinquiſh his pro- 
pony but reſerves a right of claiming it again, when 
e ſees occaſion: and, if he dies and the ſecret alſo 
dies with him, the law gives it the king, in part of his 
royal revenue. But a man that ſcatters his treaſure 
into the ſea, or upon the public ſurſace 'of the earth, 
is conſtrued to have abſolutely abandoned his property, 
and returned it into the common ſtock, without auy 
intention of reclaiming. it: and therefore it belongs, as 
in a ſtate of nature, to the firſt occupant, or finder; 
unleſs the owner appear and aſſert his right, which 
then proves that the loſs was by accident, and not 
with an intent to renounce his property. _. 
Formerly all treaſure-trove belonged to the finder}; 
as was alſo the rule of the civil laws. Afterwards it 
was judged expedient for the purpoſe of the (tate, and 
particularly for the coinage, to allow part of what was 
fo found to the king; which part was aſſig ned to be 
all hidden treaſure; ſuch as is caſually liſi and unclaim- 
ed, and alſo ſuch as is de/jpnedly abandoned, ſtill remain- 
ing the right of the ſortunate finder. And that the 
prince ſhall be entitled to this hidden treaſure is now 
grown to be, according to Grotius®, ** jus commune, el 
* quaſi gentium:” for it is not only obſerved, he adds, 
in England, but in Germany, France, Spain, and 
Denmark. The finding of depoſited treaſure was 
much more frequent, and the treaſures themſelves were 
more conſiderable, in the infancy of our conſtitution 
than at preſent. When the Romans, and other inha- 
bitants of the reſpective countries which compoſed their 
empire, were driven out by the northern nations, they 
concealed their money under- ground: with a view ot 


2 Britt. c. 17. Finch. L. 177. S F,. 41. 1. 31. 
3 3. Co F. 4. ö 6 jur. b. & p. I. 2 c. 8. $7 
4 Bract. J. 3. c. 3. 3 Inſt. 1333 .) 55 
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reſorting to it again when the heat of the irruption 
ſhould be over, and the invaders driven back to their 
deſerts. But, as this never happened, the treaſures 
were never claimed ; and on the death of the owners 
the ſecret alſo died along with them. The conquering - 
generals, being aware of the value of theſe hidden mines, 
made it highly penal to ſecrete them from the public 
ſervice. In England therefore, as among the feudiſts“, 
the puniſhment of ſuch as concealed from the king the 
ſinding of hidden treaſure was formerly no leſs than 
death; but now it is only fine and impriſonment? 
XIV. Waifs, bent Waviata, are goods ſtolen, and 
waived or thrown away by the chief in his flight, for 
fear of being apprehended. Theſe are given to the 
king by the law, as a puniſhment upon the owner, for 
not himie'f purſuing the felon, and taking away his 
goods from hin. And therefore if the party robbed 
do his diligence imm- 4iately to follow and apprehend 
the thief (which is called making freth ut) of do con- 
vict him afterwards, or procure evidence to convict 
him, he ſhall have his goods again“. Waived goods 
do alſo not belong to the king, till ſeiſed by ſomebody 
for his uſe; for if the party robbed can ſeiſe them 
hrit, though at the diſtance of twenty years, the king 


ſhall never have them, If the goods are hid by the: 


thizf, or left any. where by him, ſo that he had them 
not about him, when he fled, and thercfore did not 
throw them away in his flight ; theſe alſo are not lena 
w:via!a, but the owner may have them again when he 
plzates®, The goods of a foreign merchant, though 
ſtolen and thrown away in flight, ſhall never be waifs“: 
the reaſon whereof may be, not only for the encou- 
ragement of trade, but alſo becauſe there is no wilful 
default in the foreign merchant's nt purſuing the 
thief; he being generally a ſtranger to our laws, our 
uſages, and our language. oO, 

XV. Eſtrays are ſuch valuable animals as are found 
wandering in any manor or lcrd{hip, and no min 
knoweth the owner of them; in xhich caſe the law 
Glanv. I. 1. c. 2. Crag 1.16.40, 5 Bid. n 
2 3 Inſt, 133. | © 5 Rep. tog. 731 

Cro. Eliz. 694. 7 Fitah. Abr. tit. Eray. 1. 3 
Finch. L. 212. Duale. US 
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gives them to tlie king as the general owner and lord 


paramount of the ſoil, in recompenſe for the damage 
which they may have done therein: and they now 
moſt commonly belong to the lord of the manor, by 
ſpecial W e the crown. But, in order to veſt 
an abſolute property in the king, or his grantees, they 
muſt be proclaimed in the church and two market 
towns next adjoining to the place where they are 
found: and then, if no man claims them, after procla- 
mation and a year and a day paſſed, they belong to the 
king or his ſubſtitute without redemption *; even 
though the owner were a minor, or under any other 
legal incapacity *. A proviſion ſimilar to which ob- 
tained in the old Gothic conſtitution, with regard to 


all things that were found, which were to be thrice 


proclaimed ; primum coram comilibus et viatoribus obviis, 


deinde in proxima villa vel pago, poſtremo coram ecclefia vel 


judicio and the ſpace of a year was allowed for the 
owner to reclaim his property 3. If the owner claims 
them within the year and day, he muſt pay the charges 
of finding, keeping, and proclaiming them“. The 
king or lord has no property till the year and day 
paſſes: ſor if a lord keepeth an eſtray three quarters 


of a year, and within the year it Rrayeth again, and 


another lord getteth it, the firſt lord cannot take it 
again 5. Any beaſts may be eſtrays, that are by na- 
ture tame or reclaimable, and in which there 1s a va- 
luable property, as ſheep, oxen, ſwine, and horſes, 
which we in general call cattle; and ſo Fleta® defines 
them, pecus vagans, quod nullus petit, ſequitur vel advo- 
cat, For animals upon which the law ſets no value, 


as a dog or cat, and animals. ferae naturae, as a 
bear or wolf, cannot be conſidered as eſtrays. So 


ſwans may be eſtrays, but not any other fowl ?; 
whence they are ſaid to be royal fowl. The reaſon 
of which diſtinction ſeems to be, that, cattle and 
ſwans being of a reclaimed nature, the owner's 
property in them is not loſt merely by their tem- 
porary eſcape ; and they alſo, from their intrinſic va- 
lue, are a ſufficient pledge for the expence of the 
1 Mirr. c. 3. F. 19. + Dalt. Sh. 79. 
2 5 Rep. 108, Bro. Abr. tit. 5 Finch, L. 177. 
Eftray. Cro. Eliz. 716. 1. 6. 3. 
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lord of the franchiſe in keeping them the year and 
day. For he that takes an eſtray is bound, ſo long as 
he keeps it, to find it in proviſions and preſerve it 
irom damage“; and may not uſe it by way of labour, 
but is liable to an action for ſo doing. Ver he may 
milk a cow, or the like; for that tends to the preſer- 
vation, and is for the benefit, of the animal 3. 
Beſides the particular reaſons before given why the 
king ſhould have the ſeveral revenues of royal fiſh, ſhip- 
wrecks, treaſure-trove, waits, and eſtrays, there is alſo 
one general reaſon which holds for them all; and that 
is, becauſe they are bona vacantia, or goods in which 
no one elſe can claim a property. And therefore by 
the law of nature they belonged to the firſt occupant _ 
or finder; and ſo continued under the imperial law. 
But, in ſettling the modern conſtitutions of moſt of the 
governments in Europe, it was thought proper (to pre- 
vent that ſtrife and contention, which the mere title 
or occupancy is apt to create and continue, and to 
provide for the ſupport of public authority in a manner 
the leaſt burthenſome to individuals) that theſe rights 
ſhould be annexed to the ſupreme power by the poſitive 
laws of the ſtate. And ſo it came to paſs that, as 
Bratton expreſſes it *, haec quae nullius in mA et 
dim fuerunt inventoris de jure naturali, jam officiuntur 
principis de jure gentium. | 
XVI. The next branch of the king's ordinary re- 
venue conſiſts in forfeitures of lands and goods for of- 
ſences; bona confiſcata , as they are called by the civi- 
ans, becauſe they belonged to the cus or imperial 
treaſury ; or, as our lawyers term them, ferisſacta; 
that is, ſuch whereof the property is gone away or de- 
parted from the owner. The true reaſon and only 
lubſtantial ground of any forfeiture for crimes conſilt 
in this; that all property is derived from ſociety, being 
ine of thoſe civil rights which are conferred upon in- 
Widuals, in exchange for that degree of natural free- 
Om, which every man muſt ſacrifice when he enters 
ato ſocial communities. If therefore a member of 


Holl. Abr. 889. 3 Cro. Jac. 148. Noy. 119. 
To, Jac, 147. 4 l. 1. . 12. 
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any national community violates the fundamental j 
contract of his aſſociation, by tranſgreſſing the munji- 1 
cipal law, he forfeits his right ro ſuch privileges as he n 
claims by that contract; and the ſtate may very juſtly 0 
reſume that portion of property, or any part of it, of 
which the laws have before aſſigned him. Hence, in m 
every offence of an atrocious kind, the laws of Eng- T 
land have exacted a total confiſcation of the moveable; th 
or perſonal eſtate ; and in many caſes a perpetual, in pre 
others only a temporary, loſs of the offender's im- no 
moveables or landed property, and have veſted them adi 
both in the king. who is the perſon ſuppoſed to be ato! 
offended, being the one viſible magiſtrate in whom the tout 
majeſty of the public reſides. The particulars of theſe : T 

ron 


for feitures will be more properly recited when we treat 
of crimes and miſdemeſnors. I therefore only mention othe 
them here, for the ſake of regularity, as a part of tne as a 
cenſus regalis ; and ſhall poſtpone for the preſent the 
farther conſideration of all forfeitures, excepting on? ed uf 
ſpecies only, which ariſes from the misfortune rather 
than the crime of the owner, and is called a de:dard. 
By this is meant whatever perſonal chattel is 
the immediate occaſion of the death of any reaſonable 


creature: which is forfeited to the king, to be applied * ſhal 
to pious uſes, and diſtributed in alms by his high al. And, 
moner* ; though formerly deſtined to a more ſuper- of a m 
ſtitious purpoſe. © It ſeems to have been originally de- ted or 
ſigned, in the blind days of popery, as an expiation Where 
for the ſouls of ſuch as were ſnatched away by ſudden WF man's 
death; and for that purpoſe ought properly to have WM caule i 
been given to holy church ©: in the ſame manner as Wheel | 
the apparel of a ſtranyer, who was found dead, was i heel a 
in mot, 


applied to purchaſe maſſes for the good of his foul. 
And this may account for that rule of law, that no fe wou 
deodand is due where an infant under the age of dil but all 


eretion is killed by a fall from a cart, or horſe, or the 'be wou 


like, not being in motion 7 ; whereas, if an adult per- 
fon falls from thence andis killed, the thing is certain * Omnia, 


Des day 

N | y Exod. 

'$ 1 Hal. P. C. 419. Fleta./. 1, 27. Staunf. P. C. 20, 21. - Aeſc 
. 7.3 Inſt. 57. 1 Hal. P. C. 428 '%, by ou 
6 Fitzh. Abr. tit. Enditement. pl. T5 u which a 


8 of PERSONS. 301 


ſorfeited. For the reaſon given by ſir Matthew Hale 
ſeems to be very inadequate, wiz. becauſe an infant is 
not able to take care of himſelf; for why ſhould the 
owner ſave his forfeiture, on account of the imbecillity 
of the child, which ought rather to have made him 
| more cautious to prevent any accident of miſchief ? 

The true ground of this rule ſeems rather to have been, 

that the child, by reaſon of its want of diſcretion, was 


preſumed incapable of actual fin, and therefore needed 
N no deodand to purchaſe propitiatory maſſes : but every 
6 adult, who died in actual ſin, ſtood in need of ſuch 
* atonement, according to the humane ſuperſtition of the 
bs founders of the Engliſh law. | | 
ſe Thus ſtands the law if a perſon be killed by a fall 
at from a thing ſtanding ſtill. But if a horſe, or ox, or 
jo other animal, of his own mation, kill as well an infant 
7 as an adult, or if a cart run over him, they ſhall in 
he either caſe be forfeited as deodands *; which is 22 
ne ed upon this additional reaſon, that ſuch misfortunes 
ber are in part owing to the negligence of the owner, and 


7 therefore he is properly puniſhed by ſuch forfeiture. 
| i; Alike puniſhment is in like caſes inflicted by the mo- 
ble faical law ?: „ if an ox gore a man that he die, the ox 
Ved WI © ſhall be floned,. and his fleth ſhall not be eaten.” 
al- and, among the Athenians , whatever was the cauſe 
per- of a man's death, by falling upon him, was extermina- 
- de- ted or caſt out of the dominions of the republic. 
ion Where a thing, not in motion, is the occaſion of a 
den man's death, that part only which is the immediate 
have ! cauſe is forfeited; as if a man be climbing up the 

wheel of a cart, and is killed by ſalling from it, the 
vheel alone is a deodand * : but wherever the thing is 
in motion, not only that part which immediately gives 
the wound, (as the wheel, which runs over his. body) 
but all things which move with it and help to make 
the wound more dangerous (as the cart and loading, 


J 
* Omaia, quae movent ad mortem, was ordered to be filled up, un- 

ſat Des danda. Bracton. J. 3. c. 5. der the inſpeRion of the coronef. 
9 Exod. xxi. 28. | Flet. J. 1. c. 25.5. 10. Fitzh, Abr. 
* Aeſchin. cont. Ctefiph. Thus f. cerene. 410. 

oo, by our antient law, a well 11 Hal, P. C. 422. 

a which a perſon was drowned, = 
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which increaſe the preſſure of the wheel) are forfeited*. 


It matters not whether the owner were concerned in ve! 
the killing or not; for, if a man kills another with up 
my ſword, the ſword is forfeited 3 as an accurſed wh 
thing *. And therefore, in all indictments for homi- kin 
cide, the inſtrument of death and the value are pre- gin 

the 


ſented and found by the grand jury (as, that the ſtroke 


was given by a certain penknife, value ſixpence) that ſeco 
the king or his grantee may claim the deodand : for it part 
is no deodand, unleſs it be preſented as ſuch by a jury be a 
of twelve men 5. No deodands are due for accidents X 


happening upon the high ſea, that being out of the laſt 
juriſdiction of the common law: but if a man falls from 


a boat or ſhip in freſh water, and is crowned, it hath natu 
been ſaid, that the veſſel and cargo are in ſtrictneſs of Al 
law a deodand®. But juries have of late very fre- unde 
uently taken upon themſelves to mitigate theſe for- law | 


eitures, by finding only ſome trifling thing, or part reaſo 
of an entire thing, to have been the occaſion of the 
death, And in ſuch caſes, although the finding by Ml b ſp 
the jury be hardly warrantable by law, the court of 


king's bench hath generally refuſed to interfere on be- by re: 
half of the lord of the franchiſe, to aſſiſt ſo unequitable I edis, 
a claim 7. | ; it ſhot 
Deodands, and forfeitures in general, as well as tor 
wrecks, treaſure-trove, royal fiſh, mines, waifs, and vaſtin 
eſtrays, may be granted by the king to particular ſub- WF © pov 
jects, as a royal iranchiſe : and indeed they are for the the kit 
moſt part granted out to the lords of inanors, or other U. e. 
liberties : to the perverſion of their original deſign. law *) 
tural fe 
| | ; uon, a. 
21 Hawk. P. C. c. 26. in parte infelicitatis meae numerelur, death 
3 A ſimilar rule obtained a- +habuſe vel acdificaſſe aliquid qu heirs + 
mong the antient Goths. & gun, homo periret. r J bei 1 
. me e, guccunque meo tele wel Goth. |. 3.4 4 their la 
inſlrumento in perniciem ſuam abuta- Dr & St. d. 2. c. 51. By th 
tur; vel ex aedibus mei, cada!, wel 5 3 Inſt. 57. * rendo, t 
incidat in putcum meum, quantumvis © 3 Inſt. 58. 1 Hal. P. C. 4% vhich n 
tectum et munitum, vel in catarac- Molloy de jur. matrim. 2 225. they f 
tum, et ſub molendino mes confringa- 7 Foſter of homicide. 266. nne 
tur, ipſe aliqua mula Petar 3 at | Flee. / 
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XVII. Another branch of the king's ordinary re- 
venue ariſes from eſcheats of lands, which happen 
upon the defect of heirs to ſucceed to the inheritance 
whereupon they in general revert to and veſt in the 
king, who is eſteemed, in the eye of the law, the ori- 
ginal proprietor of all the lands in the kingdom. But 
the diſcuſſion of this topic more properly belongs to the 
ſecond book of theſe commentaries, wherein we ſhall 
particularly conſider the manner in which lands may 
be acquired or loſt by eſcheat. 


5 XVIII. I proceed therefore to the eighteenth and 
* laſt branch of the Rags ordinary revenue; which con- 
m ſiſts in the cuſtody of idiots, from whence we ſhall be 


naturally led to conſider alſo the cuſtody of lunatics. 


_ An idiot or natural fool, is one that hath had no 
* underſtanding from his nativity; and therefore is b 


reaſon the cuſtody of him and of his lands was former- 
the y veſted in the lord of the fees; (and therefore ſtil}, 
by be ſpecial cuſtom, in ſome manors the lord ſhall have 

the ordering of idiot and lunatic copyholders ?) but, 


ble I j<<&ts, it was at laſt provided by common conſent, that 


it ſhould be given to the king, as the general conſer- _ 
ac WM vator of his people; in order to prevent the idiot from 


and vaſting his eſtate, and reducing himſelf and his heirs 
'ub- 0 poverty and diſtreſs . This fiſcal prerogative of 
the the king is declared in parliament by ſtatute 17 Edw. 
her II. c. 9. which directs (in affirmance of the common 
law *) that the king ſhall have ward of the lands of na- 

tural fools, taking the profits without waſte or deſtruc- 

lon, and ſhall find them neceſſaries ; and after the 
death of ſuch idiots he ſhall render the eſtate to the 
„ beirs: in order to prevent ſuch idiots from aliening 
their lands, and their heirs from being diſinherited. 
By the old common law there is a writ de idiota ingui- 
rendo, to inquire whether a man be an idiot or not 
. 41-8 hich muſt be tried by a jury of twelve men : and, if 
5 Wc) find him purus idiota, the profits of his lands, and 


FFlet. J. 1. c. 11, §. 10. 20 Edw. I. (prefixed to May- 

* Dyer. 302, Hutt 17. Noy. 27. nard's year-book of Edw. II.) 
F. N. B. 232. | fol. 20. 24. 

"4Rep. 126. Meme Kc * F. 35. 


law preſumed never likely to attain any. For which 


by reaſon of the manifold abuſes of this power by ſub- 


4 
—— 8 . * wo oh; at — 8 - a 
—ͤ A —— —— ES — PoaG ns can 
o I — — — — — —— r ; 


. ²˙ So" 
——— 


% P — 


ol — — 8 - 


2 — > Cams ana — 


1 — 


"> 


— — 


—— 


304 The RicuTrs . Boon 1. 


the cuſtody of his perſon may be granted by the king 
to ſome ſubject, who has intereſt enough to obtain 
them. This branch of the revenue hath been long 
conſidered as a hardſhip upon private families: and ſo 
long ago as in the 8 Jac. I. it was under the conſidera- 
tion of parliament, to veſt this cuſtody in the relations 
of the party, and to ſettle an equivalent on the crown 
in lieu of it; it being then propoſed to ſnare the ſame 
fate with the ſlavery of the feodal tenures, which has 
been aboliſhed 5. Yet few inſtances can be given of 
the oppreflive exertion of it, fince it ſeldom happens 
that a jury finds a man an idiot @ zativitate, but only 
non compos mentis from ſome particular time; which 
has an operation very different in point of law. 

A man is not an idiot 7, if he hath any glimmering 
of reaſon, ſo that he can tell his parents, his age, or 
the like common matters. But a man who is born 
deaf, dumb, and blind, is looked upon by the law as 
in the ſame ſtate with an idiot * ; he being ſuppoſed in- 
capable of any underſtanding, as wanting all thoſe 
ſenſes which furniſh the human mind with ideas. 

A lunatic, or non compo; mentis, is one who hath 
had underftanding, but by diſeafe, grief, or other 


accident hath loſt the uſe of his reaſon 9. A lunatic 


is indeed properly one that hath lucid intervals; 
ſometimes enjoying his ſenſes, and ſometimes not, 
and that frequently depending upon the change of 
the moon. But under the general name of nn 
compes mentis (which fir Edward Coke fays in the 
molt legal name ®) are comprized not only lunatics, 
but perſons under frenzies ; or who loſe their intellects 
by diſeaſe ; that grow deaf, dumb, and blind, not be- 
ing born ſo; or ſuch, in ſhort, as are judged by the 
court of chancery incapable of conducting their own 
affairs. To theſe alſo, as well as idiots, the king is 
guardian, but to a very different purpoſe. For the law 
always imagines, that theſe accidental misfortunes may 


5 This power, though of late 7 F. N. B. 233. 

very rarely exerted, is Jill allul- 2 Co. Lit. 42. Fleta. J. 6. c. 40. 

ed to in common ſpeech, hy that 9 Idiata a caſa et infirnu'ale. 

_ uſual expreſſion of begging a man { Mem, Scacch. 25 Edo. I. in May- 

for a fool. | nard's year-book of Edw. II. 22). 
& 4 Inſt. 203. Com. journ. 1610, © 1 Inſt. 246. _ 
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be removed; and therefore only conſtitutes the crown 


a truſtee for the unfortunate perſons, to protect their 
property, and to account to them for all . re- 
ceived, if they recover, or after their deceaſe to their 


repreſentatives. And therefore it is declared by the 
ſtatute 17 Edw. II. c. 10. that the king ſhall provide 


for the cuſtody and ſuſtentation of lunatics, and pre- 
ſerve their lands and the profits of them for their uſe, 
when they come to their right mind; and the king ſhall 
take nothing to his own ule : and if the parties die in 
ſuch eſtate, the reſidue ſhall be diſtributed for their ſouls 
by the advice of the ordinary, and of courſe (by the 


ſubſequent amendments of the law of adminiſtration) 


ſhall now go to their executors or adminiſtrators. 
On the f 

ſanity, while there may be hopes of a ſpeedy reſtitution 
of reaſon, it is uſual to confige the unhappy objects in 
private cuſtody under the direction of their neareſt 
friends and relations : and the legiſlature, to prevent 
all abuſes incident toſuch private cuſtody, hath thought 
proper to interpoſe its authority, by ſtatute 14 Geo. 
III. c. 49. (continued by 19 Geo. III. c. 15.) (g) for 
regulating private mad-houſes. But, when the diſor- 
der is grown permanent, and the cirgumſtances of the 
party will bear ſach additional expence, it is proper to 
apply to the royal authority to warrant a laſting con- 
n2ment, _. + : 


The method of proving a perſon non compos is very 


ſimilar to that of proving him an idiot, The lord 
chancellor, to whom, by ſpecial authority from the 
king, the cuſtody of idiots and lunatics is entruſted * 
pon petition or information, grants a commiſſion in 
nature of the writ de idista inguirendo, to inquire into 
the party's ſtate of mind; and if he be found non com- 
i, he uſually commits the care of his perſon, with a 


ſuitable allowance for his maintenance, to ſome friend. 
who is then called his committee. Howe er, to pre- 


rent ſiniſter practices, the next heir is ſeldom permitted 

lobe this committee of the perſon; becauſe it is his 

atereit that the party ſhould die. But, it hath been 

lad, there lies not the ſame objection againit his next 
2 3 P. Wms. 108. | 


1 


g) [And made perpetual by 26 Geo. II. c. 97. | 


rſt attack of lunacy, or other occaſional in- 
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of kin, provided he be not his heir; for it is his intereſt 
to preſerve the lunatic's life, in order to increaſe the 
perſonal eſtate by ſavings, which he or his family may 
hereafter be entitled to enjoy 3. The heir 1s generally 
made the manager or committee of the eſtate, it being 
clearly his intereſt by good management to keep it in 
eondition: accountable however to the court of chan- 
cery, and to the non compos himſelf, if he recovers ; or 
otherwiſe to his adminiſtrators. 
In this care of idiots and lunatics the civil law agrees 
with ours; by aſſigning them tutors to protect their 
perſons, and curators to manage their eſtates. But in 
another inſtance the Roman law goes much beyond 
the Engliſh. For, if a man by notorious prodigality 


was in danger of waſting his eſtate, he was looked 


upon as non compo, and committed to the care of cu- 
rators or tutors by the praetor . And by the laws of 
Soloa ſuch prodigals were branded with perpetual in- 
famy 5. But with us, when a man on an inqueſt of 
idiocy hath been returned an unthrift and not an idiot“. 
no farther proceedings have been had. And the pro- 
ciety of the practice itſelf ſeems to be very queſtionable. 
t was doubtleſs an excellent method of benefiting the 
individual, and of preſerving eſtates in families: but 
it hardly ſeems calculated for the genius of a free na- 
tion, who claim and exerciſe the liberty of uſing their 
own property as they pleaſe. ** Sic ulere tuo, ut alienun 
enn lacdas, is the only reſtriction oar laws have 
given with regard to oeconomical prud:nce. And the 
frequent circulation and transfer of lands and other 
property, which cannot be effected without extrava- 
gance ſomewhere, are perhaps not a little conducive 
towards keeping our mixed conſtitution in its due health 
and vigour. PR : 
This may ſuffice ſor a ſhort view of the king's rdi- 
nary revenue, or the proper patrimony of the crown; 
which was very large formerly, and capable of being 
increaſed to a magnitude truly formidable ; for 
there are very ſew eſtates in the kingdom, that 
3 2 P. Wms. 638. et tamdiu erunt ambo in Ccuratione, 
4 Solent praateret, ſi talem ho» quamdia wel furiſus ſanitatem, wel 
minem invenerint, qui ne ue tempus ille binos mares, receperit. Ef. 27: 
finem expenſarum habe', ſed bona 10. 1. 


ſua dilacerandee: diſſipand:profundit, 8 Potter Antiqu. b. 1. c. 26. 
curaterem ei dare, exempls furinfe: 6 Bre. Ahr. tit. Ilias. 4 
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have not, at ſome period or other ſince the Norman 
conqueſt, been veſted in the hands of the king by for- 
feiture, eſcheat, or otherwiſe. But, fortunately for 


the liberty of the ſubject, this hereditary landed reve- | 


nue, by a ſeries of improvident management, is ſunk 
almoſt to nothing; and the caſual profits, ariſing from 
the other branches of the cenſus regalis, are likewiſe al- 
moſt all of them alienated from the crown. -In order 
to ſupply the deficiencies of which, we are-now obliged 
to have recourſe to new methods of raiſing money, 
nnknown to our early anceſtors; which methods con- 
litute the king's extraordinary revenue. For, the pub- 
lic patrimony being got into the hands of private ſub- 
jets, it is but reaſonable that private contributions 
thould ſupply the public ſervice. Which, though it 
may perhaps fall harder upon ſome individuals, whoſe 
anceſtors have had no ſhare in the general plunder, 
than upon others, yet, taking the nation throughout, 
it amounts to nearly the ſame; provided the gain by 
the extraordinary, ſhould appear to be no greater 


; than the loſs by the ordinary, revenue. And perhaps, 
0- if every gentleman in the kingdom was to be ſtripped 
le. of ſuch of his lands as were formerly the property 
he of the crown; was to be again ſubject to the inconve- 
ut niencies of purveyance and pre-emption, the oppreſ- 
la- ſion of foreft laws, and the ſlavery of feodal tenures; 
eir and was to reſign into the king's hands all his royal 
un franchiſes of waifs, wrecks, eſtrays, treaſure-trove, 
ave mines, deodands, forſeitures, and the like; he would 


che hind himſelf a greater loſer, than by paying his quota 
her to ſuch taxes, as are neceſſary to the ſupport of go- 
wa- ernment. The thing therefore to be wiſhed and aim- 
cive Ned at in a land of liberty is by no means the total 
abolition of taxes, which would draw after it very 
pernicious conſequences, and the very ſuppoſition of 


di- v hich is the height of political abſurdity. For as the 

wn; vue idea of government and magiſtracy will be found 

> to conſiſt in this, that ſome few men are deputed by 
or 


many others to preſide over public affairs, ſo that in- 
diduals may the better be enabled to attend their pri- 
vate concerns; it is neceſſary that thoſe individuals 
iculd be bound to contribute a portion of their private 
guns, in order to ſupport that government, and re- 
vard that magiſtracy, which protects them in the en- 


'Y big 
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joyment of their properties. But the things to be aim- 
ed at are wiſdom and moderation, not only in granting 
but alſo in the method of raiſing, the neceſſary ſup. 
plies; by contriving to do both in ſuch a manner as 
may be moſt conducive to the national welfare, and 
at the ſame time moſt conſiſtent with œconomy and the 
- liberty of the ſubject; who, when properly taxed, 
contributes only, as was before obſerved *, ſome part 
of his property, in order to enjoy the reſt. | 
Thele extraordinary grants are uſually called by the 
ſynonimous names of aids, ſubſidies, and ſupplies; 
and are granted, we have formerly ſeen 5, by the com- 
mons of Great Britain in parliament aſſembled: who, 
when they have voted a ſupply to his majeſty, and 
ſettled the quantum of that ſupply, uſually reſolve 
themſelves into what is called a committee of ways and 
means, to conſider the ways and means of raiſing the 
ſupply. ſo voted. And in this committee every member 


(though it is looked upon as the peculiar province of 


the. chancellor of the exchequer) may propoſe ſuch 
ſcheme of taxation as he thinks will be leaſt detri- 
mental to the public. The reſolutions of this commit- 
tee, when approved by a vote of the houſe, are in ge- 
neral eſteemed to be 4 it were) final and concluſive. 
For, though the ſupply cannot be actually raiſed upon 
the ſubject till directed by an act of the whole parlia- 
ment, yet no monied man will ſcruple to advance to 
the government any quantity of ready caſh, on the 
credit of a bare vote of the houſe of commons, though 
no law be yet paſſed to eſtabliſh it. 

The taxes, which are raiſed upon the ſubjeR, are 
either annual or perpetual. The uſual annual taxes 
are thoſe upon land and malt. 3 | 
I. The land tax, in its modern ſhape, has ſuperſeded 
all the former methods of rating either property, ot 
perſons in reſpe& of their property, whether by tenths 
or fifteenths, ſubſidies on land, hydages, ſcutages, ot 
tillages ; a ſhort explication of which will however 
2 aſſiſt us in underſtanding our antient laws and 

ory. : 


4 page 28%, 5 pag. 169. 
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Tenths, and fiſceenths“, were temporary aids iſſuing 
out of perſonal property, and granted to the king b 
arliament. They were formerly the real tenth or fit- 
teenth part of all the moveables belonging to the ſub. 
jet; when ſuch moveables, or perſonal eſtates, were a 
very different and a much leſs conſiderable thing than 
what they uſually are at this day. Tenths are ſaid to 
have been firſt granted under Henry the ſecond, who 
took advantage of the faſhionable zeal for croiſades to 
introduce the new taxation, in order to defray the ex- 
pence of a pious expedition to Paleſtine, which he real- 
ly or ſeemingly had projected againſt Saladine emperor __ 
of the Saracens ; whence it was originally denominat- 
ed the Saladine tenth 5, But afterwards fifteenths were 
more uſually granted than tenths. Originally the a- 
mount of thele taxes was uncertain, being levied by 
aſſeſſments new made at every freſh grant of the com- 
mons, a commiſſion. for which is preſerved by Mat- 
thew Paris © :. but it was at length reduced to a cer- 
» WY cainty in the eighth year of Edward III, when, by vir- 
tue of the king's commiſſion, new taxations were made 
of every townſhip, borough, and city in the kingdom, 
and recorded in the exchequer ; which rate was, at the 
time, the fifteenth part of the value of eyery townſhip, 
the whole amounting to about 290007. and therefore it 
ſtill kept the name of a fifteenth, when, by the alter- 
ation of the value of money and the increaſe of per- 
he bonal property, things came to be in a very different 
h WI ituation. So that when, of later years, the commons 
> granted the king a fifteenth, every pariſh in England im- 
mediately knew their proportion of it; that is, the ſame 
identical ſum that was aſſeſſed by the ſame aid in the 
eighth of Edward lIl; and then raiſed it by a rate among 
ed chemſelves, and returned it into the royal exchequer. 
The other antient levies were in the nature of a mo- 
sern land tax: for we may trace up the original of that 
charge as high as to the introduction of our military 
tenures 7 ; when every tenant of a knight's fee was 
nd ound, if called upon, to attend the king in his army 
or forty days in every year. But this perſonal at- 
*2 laſt. 77. 4 Inſt. 34. 6 A. D. 1132. | : 
5 Hoved. A. D. 1188. Carte, ? See the ſecond of theſe 
719. Hume, i. 329. commentaries. | ; 
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tendance growing troubleſome in many reſpects, the 
tenants found means of compounding for it, by firſt 


ſending others in their ſtead, and in proceſs of time 
by — * a pecuniary ſatisfaction to the crown in lieu F 
of it. This pecuniary ſatis faction at laſt came to be 7 
levied by aſſeſſments, at ſo much for every knight“ F 
fee, under the name of ſcutages ; which appear to 
have been levied for the firſt time in the fifth year of by 
Henry. the ſecond, on account of his expedition to 1 
Toulouſe, and were then (I apprehend) mere arhitra- FN 
ry compoſitions, as the king and the ſubje& could f ˖ 
agree. But this precedent being afterwards abuſed ar 
into a means of oppreſſion, (in levying ſcutages on the fi 
landlords by the royal authority only, whenever our r 
kings went to war, in order to hire mercenary troops vi | 
and pay their contingent expences) it became there- 2904 
upon a matter of national complaint ; and king John Fan 
was obliged to promiſe in his nagna carta“, that no "OF 
ſcutage ſhould be impoſed without the conſent of the fo, | 
common council of the realm. This clauſe was in- Pay 
deed omitted in the charters of Henry III, where! he be 
we only find it ſtipulated, that ſcutages ſhould be taken ſeeme 
as they were uſed to be in the time of king Henry the deed, 
ſecond. Vet afterwards, by a variety of ſtatutes under WW àmou 
Edward I and his grandſon “, it was provided, that WW 7*ars, 
the king ſhall not rake any aids or taſks, any talliage Wl © land 
or tax, but by common aſſent of the great men and The 
commons in parliament. 3 7 comme 
Of the ſame nature with ſcutages upon knightts-fees thoſe b 


were the aſſeſſments of hydages upon all lands, and offi clergy 


talliage upon cities and burghs*. But they all gradu- clergy 
ally fell into diſuſe upon the introduction of ſubſidie ere il 
about the time of king Richard II and king Henry V riter c 
Theſe were a tax, not immediately impoſed upon pto ©tion, 

perty, but upon perſons in reſpect of their reputed ei. the firlt 
tates, aſter the nominal rate of 4s. in the pound ſe the cler 
lands, and 2s. 8d. for goods; and for thoſe of aliens i cording 
a double proportion. But this aſſeſſment was made ac os; 2 
cording to an antient valuation; wherein the compi about 
tation was ſo very moderate, and the rental of the king "ations 


cab. 14 Edw. I. ſt. 4. c. 1. 14 Edu. I 


3 9 Hen. III. c. 37. | | . 4. . ; 
4 25 Edw. I. c. 3 & 6. 34 5 Madox, hiſt. exch, 400. 
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dom was ſuppoſed to be ſo exceeding low, that one 
ſubſidy of this ſort did not, according to fir Edward 
Coke 7, amount to more than 70,0004. whereas a mo- 
dern land tax at the ſame rate produces two millions, 
It was antiently the rule never to grant more than one 
ſubſidy, and two fifteenths at a time: but this rule 
was broken through for the firſt time on a very preſſing 
| occaſion, the Spaniſh invaſion in 1588, when \ Par- 
| liament gave queen Elizabeth two ſubſidies and four 
fifteenths. Afterwards, as money ſunk in value, more 
ſubſidies were given; and we have an inſtance in the 
firſt parliament of 1640, of the king's deſiring twelve 
ſubſidies of the commons to be levied in three years ; 
which was looked upon as a ſtartling propoſal : 
though lord Clarendon fays 5, that the ſpeaker, ſer - 
jeant Glanville, made it manifeſt to the houſe, how 
very inconſiderable a ſum twelve ſubſidies amounted 
to, by telling them he had computed what he was to 
pay 5 them himſelf; and when he named the ſum, 
he being known to be poſſeſſed of a great eſtate, it 
ſeemed not worth any farther deliberation. And in- 
deed, upon calculation, we ſhall find, that the total 
amount of theſe twelve ſubſidies, to be raiſed in three 
years, is leſs than what is now raiſed in one year, by 
a land tax of two ſhillings in the pound. "4 


* 


The grant of ſeutages, talliages, or ſubſidies by the 
commons did not extend to ſpiritual preferments; 
esl hoſe being uſually taxed at the ſame time by the 
, gal elergy themſelves in convocation: which grants of the 
- du ergy were confirmed in parliament, rwiſe they 
ace were illegal, and not binding; as the ſame noble 
„vier obſerves of the ſubſidies granted by the convo- 
* cation, which continued ſitting after the diſſolution of 
ied e dhe firſt parliament in 1640. A ſubſidy granted by 
nd foil be clergy was after the rate of 4s. in the pound ar- 

ny cording to the valuation of their livings in the king's 
books; and amounted, as fir Edward Coke tells us e, 
to about 20,000/. While this cuſtom continued, con- 
vocations were wont to ſit as frequently as parlia- 
ments: but the laſt ſubſidies, thus given by the clergy, 
vere thoſe confirmed by Ratute 15 Car. I. cap. 10. 


. . 


7 4 Inſt. 33. 4 6 Hiſt, b. 8 E Inſt. 0 
y 33 6 4 10K 33. 
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ſince which another method of taxation has generally 
prevailed, which takes in the clergy as well as the 
laity: in recompence for which the beneficed clergy 
have from that period been allowed to vote at 5 
election of knights of the ſhire* ; and thenceforward 
alſo the practice of giving eccleſiaſtieal ſubſidies hath 
fallen into total diſuſe. | | 

The lay ſubſidy was uſually raiſed by commiſſioners 
appointed by the crown, or the great officers of ſtate ; 
and therefore'in the beginning of the. civil wars be- 
tween Charles I. and his parliament, the latter having 
no other ſufficient revenue to ſupport themſelves and 
their meaſures, introduced the practice of laying week- 
ly and monthly aſſeſſments of a ſpecific ſum upon the 
ſeveral counties in the kingdom; to be levied by a 
pound rate on lands and perſonal eſtates : which were 
occaſionally continued during the whole uſurpation, 
ſometimes at the rate of 1 20000. a month, ſometimes 
at inferior rates 3. After the reſtoration, the antient 
method of granting ſubſidies, inſtead of fuch monthly 
_ aſſeſſments, was twice, and twice only, renewed ; vis. 
in 1663, when four ſubſidies were granted by the tem- 
poralty, and four by the clergy ; and in 1670, when 
800000!. were raiſed by way of ſubſidy, which was the 
laſt time of raiſing ſupplies in that manner. For, the 
monthly aſſeſſments being now eſtabliſhed by cuſtom, 
being Taiſed by commiſſioners named by parliament, 
and producing a more certain revenue ; from that time 
forwards we hear no more of ſubſidies, but occaſional 
aſſeſſments were granted as the national emergencies re- 
quired. Theſe periodical aſſeſſments, the ſubſidies which 
preceded them, and the more antient ſcutage, hydage, 
and talliage, were to all intents and purpoſes a land tax; 
and the aſſeſſments were ſometimes expreſsly called fo *. 
Yet a popular opinion has prevailed, that the land tar 
was firſt introduced in the reign of king William Ill.; 
becauſe in the year 1692 a new affeſſinent or va- 
| Juation of eſtates was made throughout the king. 
dom: which, though by no means a perfect one, 

I Dalt. of ſheriffs, 418. Gilb. ment, in 1656, is preſerved in 
hiſt. of exch. c. 4. | Scobell's collection, 40. 

2 29 Nov. 4 Mar. 1642. 4 Com. journ. 26 Jun. 9 Dec. 

3 One of theſe bills of aſſeſ- 1678. 7, | 
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this effect, that a ſupply of 500600], was equal to 17. in 
the pound of the value of the eſtates given in. And, 
according to this enhanced valuation, from the year 
1693 to the preſent, a period of above fourſcore years; 
the land tax has continued an annual charge upon the 
ſubject; above half the time at 46, in the pound, ſome - 
times at 36, ſometimes at 26, twice at 16, but without 
any total intermiſſion. The medium has been 35, 3d. 
in the pound: being equivalent with thirty-three an- 
tient ſubſidies, and amounting annually to more than 
a million and a half of money. The method of raiſing 
it is by charging a particular ſum upon each county; ac- 
cording to the valuation given in, 4. D. 1692: and this 
ſum is aſſeſſed and 'raiſed upon individuals (their perſo- 
nal eſtates, as well as real, beiug liable thereto) by com- 
miſſioners appointed in the act, being the principal 
landholders of the county, and their officers. 
II. The other annual tax is the malt tax; which is a 
ſum of 7500. raiſed every year by parliament, ever 
ſince 1697, by a duty of 64. in the buſhel on malt, and 
a proportionable ſum on certain liquors, ſuch as cyder 
and perry, which might otherwiſe prevent the con- 
ſumption of malt. This is under the management of 
ne the commiſſioners of the exciſe ; and is indeed itſelf-no- 
he other than an annual exciſe, the nature of which ſpe-: 
m, ties of taxation TI ſhall preſently explain: only recalling 
at preſent, that in the year 1760 an additional perpe- 
me tual exciſe of 3d. per buthel was laid upon malt; to the 


re- additional halfpenny per buthel, was added in 1779: 
ich and that in 19763 a proportionable exciſe was laid upon 
ige, eder and perry, but ſo new-modelled in 1766, as 
ax; {ſcarce to be worth collecting. , o 
ſo *. The perpetual taxes are, | 


|. The cuſtoms ; or the duties, toll, tribute, or tariff, 
ajable upon merchandize exported and imported.” - 
he conſiderations upon which this revenue (or the 
ore antient part of it, which aroſe only from exports) 

$ inveſted in the king, were ſaid to be two? ; . Be- 
uſe he gave the ſubject leave to depart the kingdom, 

"lathe years 4932 and. 173%, K 


2 


Per. i %% 


produce of which a duty of 15 per cent, or nearly an 
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, "4 — 


314 The Rionrs Book l. 


and to carry his goods along with him. 2. Becauſe 
he king was hound of common right to maintain and 
eep up the ports and havens, and to protect the mer- 
chants from pirates. Some have imagined they are 
called with us cuſtoms, becauſe they were the inhe- 
ritance of the king by immemorial uſage and the com- 
mon law, and not granted him by any ſtatute 3 : but 
fir Edward Coke hath clearly ſhewn*, that the king's 
firſt claim to them was by grant of parliament 3 Edu. 
I. though the record thereof is not now extant. And 
indeed this is in expreſs words confeſſed by ſtatute 25 
Edw. I. c. 7. wherein the king promiſes to take no cui- 
toms from merchants, without the common aſſent of 
the realm, © faving to us and our heirs, the cuſtoms 
„ on wool, ſkins, and leather, formerly granted to us 
+ by the commonalty aforeſaid.” Theſe were former- 
ly called the hereditary cuſtoms of the crown; and 
were due on the exportation only pf the ſaid three com- 
modities, and none other; which were ſtyled the fapl: 
commodities of the kingdom, becauſe they were oblig- 
ed to be brought to thoſe ports where the king's ſtaple 
was eſtabliſhed, in order to be there firſt rated, and 
then exported. They were denominated in the 
Hharbarous Latin of our antient records, cufluma “; 
not cenſuetudines, which is the language of our law 
whenever it means merely uſages. Ihe duties on 
wool, ſheep-ſkins, or wooltells, and leather, export- 
ed, were called cu/iuma antiqua ſſve magna and were 
payable by every merchant, as well native as flranger; 
with this difference, that merchant ſtrangers paid 


at the 
chandi 
eh E. 
cireum. 
are nov 
mmedi 
dace be 


an additional toll, vis. half as much again as was one den 


id by natives. The cu/fluma parva et nova were u , By ch. 


| zmpoſt of 3d. in the pound, due from merchanr (tran WW "dy paic 


gers only, for all commodities as well imported as ex BF forted a 
ported; which was uſually caked the alien's duty, ef parlia 
and was firſt granted in 31 Edw. I. 7. But the anti Faſons, 
ent hereditary cuſtoms, eſpecially thoſe on wool and Wi #lowed 


Dyer, 43. Pl. 24 toll or tribute, and owes its 0 
* 2 Inſt. 58, 59. | etymology: to the word 
5 Dav. 2. 5 which ſignifies price, charge, ® 
© This appellation ſeems to be as we have adopted it in Fu 
derived from the French word liſh, cf. 
ceuſlum, or coutum, which ſignifies 7 4 Inſt, 29. 


ch. S. of Puxtons | Ir 


woolfells, came to be of little account, when the na- 


ſtatute 11 Edw. III. .. . „ 

T here is alſo another vety antient hereditary duty 
belonging to the crown, called the priſage or Butlkruge 
of wines; which is confiderably 6lder than the cuf- 
toms, being taken notice of in the great roll of the ex- 
chequer, 8 Rie. I. ſtill extant *. Prifage was a right 
of tal ing two tons of wine from every fhip (Engliſh or 
foreign) importing into England twenty tons or more; 
one before and one behind the maſt + which by char- 
tet of Edward I. was exchanged into à duty of 25. for 
every ten imported by mefchant-Rrangers, and called 
butlerage, beeauſe paid to the king's butler. 

Other cuſtoms payable upon exports and imports 
were diſtinguifhed into ſubſidies, tonnage, poundage, 
and other impoſts. Subſidies, were ſuch as were im- 
poſed by parliament upon any of the ſtaple commodi- 


1 tug et magna: tonnage was a duty upon all wines 
8 imported, over and above the priſage and butlerage 
he aforeſaid: poundage was a duty impoſed ad valrem, 
6. at the rate of 12d. in the pound, on all other mer- 


au chandize whatſoever; and the other impoſts were 
on dich as were occaſionally laid on by parliament, as 
t- Ciccumſtances and times required 2. Theſe diſtinctions 
Jer: are now in a manner forgotten, except by the officers 
er; Uunmediately concerned in this department ; their pro- 
aid “ce being in effect all blended together. under the 
was one denomination of the cuſtoms. ED" 


- by theſe we underſtand, at preſent, a duty or ſub- 


ra- id paid by the merchant, at the quay, upon all im- 
en-: erted as well as exported commodities, by authority 
jury, f parliament ; unleſs where, for particular national 
anti- beaſens, certain. rewards, bounties, or drawbacks, are 
and WM lowed for particular exports or imports. . Thoſe of 

tonnage and poundage, in particular, were at firſt 
o Sranted, as the old Ratutes (and particularly 1 Eliz. 
| cls Bc. 19.) expreſs it, for the defence of the 1 and 


ok the keeping and ſafeguard of the ſeas, and for the in- 
| Matlox: Hiſt. exch. $26, $32. Apr. 1689. ens ee 
Dav 8 2 Bulſt. 254. Stat. 3 Dav. 11, 12. , 


7.16 Fdw, II. Com. Journ. 27 


tion became ſenſible of the advantages of a home ma- 
zufacture, and prohibited the exportation of wool by | 


ties before mentioned, over and above the cn/furna an- 
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tercourſe of merchandiſe ſafely to come into and paſs 
out of the ſame. They were at firſt uſually. granted 
only for a ſtated term of years, as, for two years in 
5 Ric. II.“; but in Henry the ſixth's time, they were 
granted him for life by a ſtatute in the thirty: fitſt year 
of his reign; and again to Edward IV. for the term 
of his life alſo: ſince which time they were regularly 
granted to all his ſucceſſors, for life, ſometimes at the 
firſt, ſometimes at other ſubſequent parliaments, till 
the reign of Charles the firſt ; when, as the noble hiſ- 
torian expreſſes it 5, his miniſters were not ſufhciently 
ſolicitous for a renewal of this legal grant. And jet 
theſe impoſts were imprudently and unconſtitutionally 
livied and taken, without confent of parliament, for 
fifteen years together; which was one of the cauſes of | 
thoſe unhappy diſcontents, juſtifiable at firſt in too 40 


many inſtances, but which degenerated at laſt into ot! 
cauſeleſs rebellion and murder. For, as in every other, * 
ſo in this particular caſe, the king (previous to the val 
commencement of hoſtilities) gave the nation ample Soy 
ſatisfaction for the errors of his former conduct, by que 


aſſing an act 5, whereby he renounced all power in 
the crown of levying the duty of tonnage and pound. 
age, without the expreſs conſent of parliament ; and 
alſo all power of impoſition upon any merchandize 
whatever. Upon the reſtoration this duty was grant- 
ed to king Charles the ſecond for life, and ſo it was to 
his immediate ſucceſſors; but now by three ſeveral 
ſtatutes, 9 Ann, c. 6. 1 Geo. I. c. 12. and 3 Geo. I. 
c. 7. it is made perpetual and mortgaged for the debt 
of the public. "The cuſtoms thus impoſed by parlis- 
ment, are chiefly contained in two books of rates, kt 
forth by parliamentary authority“; one ſigned by fir 
Harbottle Grimſton, ſpeaker of the houſe of commons 
in Charles the ſecond's time; and the other an addi 
tiopal one figned by fir Spenſer Compton, ſpeaker i 
the reign of George the firlt ; to which alſo ſubſequent 
additions have been made. Aliens pay a larger pro 
portion than natural ſubjects, which is what is nos 
generally underſtood by the alien's duty; to be exempt. 
ed from which is one principal cauſe of the. frequent 
4 Dav 2 7 Stat, 12 Car, II. c. 4. 11 Ges. 
$5 Hiſt. Rebell. b. 3. I. e. 7. g 6 
916 Car. I. c. 8. | | 


applications to parliaments for acts of naturalization, 
Theſe cuſtoms are then, we ſee, a tax immediately 
paid by the merchant, although ultimately paid by 


the conſumer. And yet theſe are the duties leaſt felt. 


by the people; and, if prudently managed, the people 
hardly confider they have to pay them at all. For the 
merchant is eaſy, being ſenſible he does not pay them 
for himſelf; and the conſumer, who really pays them, 
confounds them with the price of the commodiry : in 


the ſame manner as Tacitus obſerves, that the empe- . 


ror Nero gained the reputation of aboliſhing the tax 


of the ſale of ſlaves, though he only transferred it from 
the buyer to the ſeller ; ſo that it was, as he expreſſes 


it,“ remiſſum magis ſpecie, quam vis quia, cum venditer 


« pendere juberetur, in partem pretii emptoribus accreſce- 


* bat *,” But this inconvenience attends it on the 
other hand, that theſe 1mpoſts, if too heavy, are a 
check and cramp upon trade; and eſpecially when the 


value of the commodity bears little or no proportiou 


to the quantity of the duty impoſed. his in conſe- 
quence gives rife alſo to ſmuggling, which then be- 
comes a very lucrative employment: and its natural 
and moſt reaſonable punithment, viz. confiſcation of 
the commodity, is in ſuch caſes quite ineffectual; the 
intrinſic value of the goods, which is all that the ſmug- 
gler has paid, and therefore all that he can loſe, being 
very inconſiderable when compared with his proſpect 
of advantage in evading the duty. Recourſe muſt 
therefore be had to extraordinary puniſhments to pre- 
vent it; perhaps even to capital ones: which deſtroys 
all proportion of puniſhment 5, and puts murderers 
upon an equal footing with ſuch as are really guilty of 
no natural, but merely a poſitive, offence. | 


There is alſo another ill conſequence attending high | 


impolts on merchandize, not frequently confidered, 
but indiſputably certain; that the earlier any tax is 
kd on a commodity, the heavier it falls upon the eon- 
ſumer in the end;: for every trader, through whoſe 
hands it paſſes, muſt have a profit, not only upon the 
raw material and his own labour and time in-prepar- 
ng it, but alſo upon the very tax itſelf, which he ad- 
vances to the government; otherwiſes he loſes the uſe 


9 Ii. C 1s 5 Monteſq. Sp. IJ. b. 13. el B. 
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and intereft of the money which he ſo advances. To t 
inſtance in the article of foreign paper. The merchant a 
pays a duty upon importation, which he does not re- t 
ceive again till he ſells the commodity, perhaps at the t 
end of three months. He is therefore equally entitled K 
to a profit upon that duty which he pays at the cuſtom- de 
— as to a profit upon the original price which he m 
pays to the manufacturer abroad; and conſiders it ac- be 
cordingly in the price he demands of the ſtationer. to 
When the ſtationer ſells it again, he requires a profit th 
of the printer or bookſeller upon the whole ſum ad- un 
vanced by him to the merchant : and the bookſeller — 
does not forget to charge the full proportion to the Sy 
ſtudent or ultimate conſumer ; who therefore does «] 
not only pay the original duty, but the profits of thefe "x 
three intermediate traders, who have ſucceſſively ad- 11 
vanced it for him. This might be carried much farther 4 
in any mechanical, or more complicated, branch of trade; blil 
II. Directly oppofite in its nature to this is the ex- bein 
eiſe duty; which is an inland impoſition, paid ſome- Whe 
times upon the conſumption of the commodity, or ere 
frequently upon the retail ſale, which is the laſt ſtage cyd 
before the confumption. This is doubtleſs, impar- follc 
tially ſpeaking, the moſt ceconomical way of taxing the by i 
ſubject: the charges of levying, collecting, and ma- it ſh 
naging the exciſe duties being conſiderably leſs in pro- war, 
portion, than in other branches of the revenue. It men 
alſo renders the commodity cheaper to the conſumer, wine 
than charging it with cuſtoms to the ſame amount com. 
would do; for the reaſon juſt now given, becauſe ge- nera] 
nerally paid in a much later ſtage of it. But at the (who 
ſame time, the rigour and arbitrary proceedings of  H 
exciſe-Jaws ſeem hardly compatible with the temper of "= 
a free nation. For the frauds that might be committed 3 
in this branch of the revenue, unleſs a ſtrict watch 1 bibo 
kept, make it neceſſary, wherever it is eſtabliſhed, to forms 
ive the officers a power of entering and ſearching the — 2 
Confer of ſuch as deal in exciſeable commodities, at Gfaye 
any hour of the day, and, in many caſes, of th: hrs 
night likewiſe. And the proceedings, in caſe of tranſ- ſolved. 
reſſions, are ſo ſummary and ſudden, that a man may conſide 
convicted in two days time in the penalty of many BY 


thouſand pounds by two commiſſioners or jultices of 


„// Nc Fe Ca ae CTY 
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the peace; to the total excluſion of the trial by jury, 
and diſregard of the common law. For which reaſon, 
though lord Clarendon tells us“, that to his knowlege 
the earl of Bedford (who was made lord treafurer by 


» - 


king Charles the firſt, to oblige his parliament) inten- 


ded to have ſet up the exciſe in England, yet it never 


made a part of that unfortunate prince's revenue; 
being firſt introduced, on the model of the Dutch pro- 
totype, by the parliament- itfelf after its rupture with 
the crown. Yet ſuch was the opinion of its general 
unpopularity, that when in 1642 © afperſions were 
% cait by malignant perſons upon the houſe of eom- 
« mons, that they intended to introduce exciſes, the 
« houſe for its vindication therein did declare, that 
« theſe rumours were falſe and ſcandalous ; and that 
« their authors ſhould be apprehended and brought to 
* condign puniſhment *,” However its original? eſta- 
bliſhment was in 1643, and its progreſs was gradual ; 
being firſt laid upon thoſe perſons and commodities, 


where it was ſuppoſed the hardſhip would be at leaſt 


perceivable, 2g, the makers and venders of beer, ale, 


cyder, and perry, “, and the royaliſts at Oxford ſoon 


followed the example of their brethren at Weſtminſter 
by impoſing a ſimilar duty; both ſides proteſting that 
it ſhould be continued no longer than to the cud of the 
war, and then be-utterly aboliſhed 5, But the partia- 
men at Weſtminſter ſoon atter impoſed it on- fleſh, 
wine, tobacco, ſugar, and fuch a multitude of other 
eommodities, that it might fairly be denominated ge- 
neral: in purſuance of the plain down by Mr Pymme 
(who ſeems. to have been the ſather of the exile) in his 
* Hiſt, b. 11 f way not. Naemnder, 
2 Com. journ. 8 OR. 1642. parliament till ) Nov. 1648; 
3 The tranflator and continua - and pubHſhell in 1654; * A pro- 
tor of Petavius's chronolegical * teſtatioin againſt the illegal, 
tiſtony (Lond. 1659. fol. in- © deteſtable, andioft-condemned 
forms us, that it was firſt moved * tax and extortion: of exciſe in 
for, 28 Mar, 1643, by Mr „ general! It is N iere- 
Prynne, And it appears from fore a miſtake” of the printer for 
the journals of the: commons, Mr Pymme, who waz intended 
that on the day the houſe re- for chancellor of the exchequer 
lolved itſelf inte a committee to under the earl of Bedford.- Lord 
conſider of raiſing money, in Clar. b. "BY TX os Bah 
conſequence of which the exciſe 4 Com; journ, 15 May 1643» 
vas afterwards voted, But Mr s Lord Clar. b. 7. | 
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letter to fir. John Hotham s ſignifying, © that they had 


© proceeded in the exciſe to many particulars, and in- 
„ tended to go on farther ; but that it would be neceſ. 
„ ſary to uſe the people to it by little and little.“ 
And afterwards, when the nation had been accuſtomed 
to it fora ſeries of years, the ſucceedin 
liberty boldly and openly declared, the impoſt of ex- 
„ ciſe to be the moſt eaſy and indifferent levy that 
could be laid upon the people ? :” and accordingly 


champions of 


continued it during the whole uſurpation. Upon king 
. Charles's return, it having then been long eſtabliſhed 


and its produce well known, ſome part of it was given 


to the crown, in 12 Car, 1I. by way of purchaſe(as was 


| before obſerved) for the feodal tenures and other op- 
preſſive parts of the hereditary revenue. 
" ficſt original to the preſent time, its very name has 
been impoſed on abundance of other commodities in 


the reigns of king William III, and every ſucceeding 


prince, to ſupport the enormous expenſes occaſioned 
by our wars on the continent! Thus brandies and o. 
ther ſpirits are now exciſed at the diſtillery ; printed 


ſilks and linens, at the printer's; ſtarch and hair pow- 


der at the maker's ; gold and ſilver wire, at the wire- 
drawer's; plate in the hands of the vendor, who pajs 
' yearly for a licenſe to ſell it, lands and goods ſold by 


auction, for which a pound - rate is payable by the auc- 


tioneer, who alſo is charged with an annual duty for 
his licenſe ; and coaches and other wheel carriages, 


for which the occupier is exciſed, though not with the 
fame circumſtances of arbitrary ſtrictneſs, as in molt 


'of the' other inſtances. To theſe we may add coffee 


and tea, chocolate and cocoa paſte, for which the duty 


is paid by the retailer ; all artificial wines, commonly 
"called ſweets.: paper and paſteboard, firſt when made, 
and again if ſtained or printed: malt as before-men- 


tioned; and the manufacture of glaſs ; for all which 
the duty is paid by the manufacturer; hops, for which 


the perſon that gathers them is anſwerable ; candles 
and foap, which are paid for at the maker's ; malt l- 


troubles, 120 bell. 453. 
2. Ord. 14 Aug. 1649. c. 99. 


But from its- 


ion the 
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quors brewed for ſale, which are exciſedatthe brewery ; 
cyder and perry, at the vendor's ;”and leather and ſkins, 
at the tanner's. A liſt, which no friend to his country 
would wiſh to ſee farther increaſed. ce. 
III. I proceed therefore to a third duty, namely that 
upon ſalt ; which is another diſtin& branch of his ma- 
jelty's extraordinary revenue, and conſiſts in an exciſe 
of 35. 4d. per buſhel impoſed upon all ſalt, by ſeveral 
ſtatutes of king William and other ſubſequent reigns. 
This is not generally called an exciſe, becauſe under 
the management of different commiſſioners : but the 
commiſſioners of the ſalt duties have by ſtatute 1 Ann. 


c. 21. the ſame powers, and mult obſerve the ſame re- 


gulations, as thofe of other exciſes. This tax had 
uſnally been only temperary ; but by ſtatute 26 Geo. 
II. c. 3. was made perpetual [o]. I 
IV. Another very confiderable branch of the revenue 
is levied with greater chearſulneſs, as inſtead of being 
a burden, it is a manifeſt advantage to the public. 
mean the poſt-office, or duty for the carriage of let- 
ters. As we have traced the original of the exciſe to ' 
the parliament of 1643, ſo it is but juſtice to obſerve 
that this uſeful invention owes its firſt legiſlative eſta- 
bliſhment to the ſame-afſembly. It is true, there exiſted 
poſt-maſters in much earlier times: but I apprehend 
their buſineſs was confined to the furniſhing of poſt- 
horſes to perſons who were deſirous to travel expedi- 
tiouſly, and to the diſpatching of extraordinary pac- 
quets upon ſpecial occaſions King James I originally 
erected a poſt · office under the control} of one Matthew 
de Queſter or de I'Equeſter for the conveyance of let- 
ters and from foreign parts; which office was after- 
wards claimed by lord Stanhope 5, but was confirmed 


8 Latch. Rep. 8). 5 


lo] By ſtatute 22 Geo. 39. a further duty is laid; particularly, 
on Glauber and Epſom ſalts, and mineral alkali or flux for glaſs, 
made of rock falt, brine, or ſea water, and an annual duty g/. for 
alicenſe is charged on the maker thereof (5). | Toth 

(5) [The ſtatute 26 Geo. III. c. go. repeals ſuch pare of the 

aute 22 Geo. III. c. 39. as relates to the obtaining of rock ſalt, 
or ſalt rock, or brine, or fea water, for the purpoſe of making a 
mineral alkali, or flux, for glaſs, duty free ; with a proviſo, that 
glaſs-makers may take rock ſalt, or ſalt rock, or, brine, or ſea 
water, for making a flux for glaſs only, at their own glaſs works 
von the terms of the ſaid act of 22 Geo, II] 
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continued to William Frizell and Thomas Wither- 
ae e t Charles I,. 4. D. 1632, for the better ac- 
commodation of the Engliſh merchants *. In 1633, 
the ſame prince erected a letter office for England and 
Scotland, under the direQion. of the fame Thomas Wi- 
theripgs, and ſettled certain rates of poſtage *: but this 
extended only to a few of the principal roads, the times 
of carriage were . uncertain, and the poſt-maſters on 
each road were required to furniſh the mail with horſes 
at the rate of 24d. a mile. Witherings was ſuperſeded, 
for abuſes in the execution of both his offices, in 1640; 
and they were ſequeſtered into the hands of Philip Bur- 


| lamachy, to be exerciſed under the care and overſight 


e king's. principal ſecretary of ſtate 3. On the 
. — of the Givi war, great confuſions and in- 
terruptions were neceſſarily occaſioned in the conduct 
of the letter- office. And, about that time, the outline 
of the preſent more extended and regular plan ſeems to 
have been conceived by Mr. Edmond Prideaux, who 

was appointed attorney general to the commonwealth 
aſter the murder of king Charles, He was chairman 
of a committee in 1642 for conſidering what rates 
ſuould be ſet upon inland letters* ; and terwards ap 
pointed polt-maſter by an ordinance of both the houſes), 
m the execution of which office he. firſt eſtabliſhed a 
Weekly conveyance of letters into all parts of the na- 

| tion® ; thereby ſaving the public the charge of main- 
taining poſt-maſters, to the amount of 7oool, per an- 
num. And, his own emoluments bein probably very 
conſiderable, the common council of London endea- 
voured to erect another poſt-office in oppoſition to bis; 
till checked by a reſolution of the houſe of commons, 
declaring, that the office of poſt-maſter is and ought to 
be in the ſole power and diſpoſal of the parliament. 

This office was afterwards farmed by one Manley - 

16545. But, in 1657, a regular poſt· office was ered 
by the authority of the protector and his parliament, 

upon nearly the ſame model as mas been ever ſince 

adopted, and with the fame rates of poſtage as contt- 
155 . 385* 5 Jhid. 7 Sept. 1644- 
2] * og 2 192. 6 hid: a1 ar. 1649- 
3 20 Rym. 429. | 7 Did. 21 Mar. 1649. 

4 Com. journ. 28 Mar. 16442. 5cobell. 358. 
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nued till the reign of queen Anne?. Aſter the reſtora- 
tion a ſimilar office, with ſome improvements, was eſta. 
bliſhed by ſtatute 12 Car. II. c. 35. but the rates of 
letters were altered, and ſome farther regulations ad- 
ded, by the ſtatutes 9 Ann. c. 10. H Geo. I. c. 21. 26 
Geo. II. c. 12. 5 Geo. III. c 25. & 7 Geo. III. c. 50. and 
penalties were enacted, in order to confine the carriage 
of letters to the public office only, except in ſome fe 
caſes: a proviſion, which is abſolutely neceſſary: for 
nothing but an excluſive right can ſupport an office of 
this ſort : many rival independent offices would only 
ſerve to ruin one another. The privilege of letters 
coming free of poſtage, to and from members of parlia- 
ment, was claimed by the houſe of commons in 1660, 
when the firlt legal ſettlement of the preſent poſt-office 
was made“; but afterwards dropped * upon a private 
aſſurance from the crown, that this privilege ſhould be 
allowed the members“. And accordingly a warrant 
was conſtantly iſſued to the poſt-maſter-general3, di- 
reting the allowance thereof, to the extent of two 
ounces in weight: till at length it was expreſsly con- 
firmed by ſtatute 4 Geo. III. c. 24 ; which adds many 
new regulations, rendered neceſſary by the great abuſes 
crept into the practice of franking ; whereby the an- 
nual amount of franked letters had gradually increaſed, 
from 23600). in the year 1715, to 170700!. in the year 
1763* (a). There cannot be deviſed a more eligible 
method, than this, of raiſing money upon the ſubject: 
tor therein both the government acquires a large re- 
venue ; and the people do their buſineſs with greater 
eaſe, expedition, and cheapneſs, than they would be 


9 Com. journ. une 16 7. 2 Bid. 16 Apr. 1738. : - 
Scobell. HO 7 91 8 3 [bid. 26 Feb. 1734. 

Com. journ. 17 Dec. 1660, * Bid. 28 Mar. 1764. 

1 Ibid. 22 Dec. 1660. . 12 


r 


| (a) [By ſtatute 24 Geo. III. ſeſſ. 2. c. 27. additional rates are 
impoſed upon all inland letters and packets, and the privilege | 
ol franking is put under ſtill farther reſtrictions; and it is made 
r tranſportable felony to counterfeit the hand- writing of any per- 
fon in the ſuperſeription of any letter to be ſent by the peſt, or to 
counterfeit or alter the date upon the ſuperſcription of any letter, 
m order to evade the duty of poſtage. ] | 
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exiſted. 6 
V. Arir r branch of the perpetual revenue con. 
ſiſts in the ſtamp duties, which are a tax impoſed upon 
all parchment and paper whereon any legal proceed- 
_ ings, or private inſtruments of almoſt any nature what 
ſoever, written; and, alſo upon licenſes for retailing 
wines, letting horſes to hire, and for certain other pur. 
poſes (5); and upon all almanacks, news- papers, ad- 
vertiſements, cards, dice, and pamphlets containing leſs 
than ſix ſheets of paper. Theſe impoſts are very vari- 
ous, according to the nature of the thing ſtamped, ii. 
ſing gradually from a penny to ten pounds. This is 
alſo a tax, which though in ſome inſtances it may be 
heavily felt, by greatly increaſing the expence of- all 
mercantile as well as legal proceedings, yet (if mode- 
rately impoſed) is of ſervice to the public in general, 
by authenticating inſtruments, rendering it much more 
difficult than formerly to forge deeds of any ſtanding; 
ſince, as the officers of this branch of the revenue vary 
their Ramps frequently, by marks perceptible to none 
but themſelves, a man that would forge a deed of king 
William's time, mx know and be able to counterfeit 
the ſtamp of that date alſo. In France and ſome other 
countries the duty is laid on the contract itſelf, not on 
0 the inſtrument in which it is contained; (as; with us 
| too, beſides the ſtamps on the indentures, a tax is laid 
* by ſtatute 8 Ann. c. 9. of 6d. in the pound, upon every 
Ow: apprentice-fee, if it be 5o/. or under; and 15. in the 
5 und, if it be a greater ſum) but this tends to draw 
the ſubject into a thouſand nice diſquiſitions and di- 
putes concerning the nature of his contract, and whe 
ther taxable or not; in which the farmers of the re- 
venue are ſure to have the advantage S. Our general 
method anſwers the purpoſes of the {tate as well, and 
conſults the eaſe of the ſubje& much better. The firl 
inſtitution of the ſtamp duties was by ſtatute 5 & 6M. 
& M. c. 21. and they have ſince in many inſtances been 
increaſed to ten times their original amount, 


$ Sp. of L. b. xiii. c. 9. 


— 


* : 4 


— — 


(5% [Selling of hats by 24 Geo, III. ſefl. 3. c. 5 


Boox ]. 
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VI. A s1xTH branch is the duty upon houſes and 
windows. As early as the conqueſt mention is made 

in domeſday-book of fumage and fuage, vulgarly cal- 

led ſmoke farthings; which were paid by cuſtom to 

| the king for every chimney in the houſe. And we 
: read that Edward the black prince (ſoon aſter his ſuc- 
ceſſes in France) in imitation of the -Engliſh cuſtom, 

ö impoſed a tax of a florin upon every hearth in his 
5 French dominions 3. But the firſt parliamentary eſta- 
N bliſnment of it in England was by ſtatute 13 & 14 
a Car. II. c. 10. whereby an hereditary revenue of 27. for 
F every hearth, in all houſes paying to church and poor, 
„vas granted to the king tor ever. 
's WH quent ſtatutes for the more regular aſſeſſment of this 
e tax, the conſtable and two other ſubſtantial inhabi- 
l tants of the pariſh, to be appointed yearly, (or the ſur- 
© WH v<yor, appointed by the crown, together with ſuch 
conſtable or other public officer) were, once in every 
year, empowered to view the inſide of every houſe in 
the pariſh. But, upon the revolution, by ſtatute 1 W. 
& M. ſt. 1. c. 10. hearth-money was declared to be 
not only a great oppreſſion to the poorer ſort, but a 
badge of ſlavery upon the whole people, expoſing 


© at pleaſure, by perſons unknown to him; and there- 
* fore, to ere a laſting monument of their majeſties 
” goodneſs in every houſe in the kingdom, the duty 
* was taken away and aboliſhed.” _ This monument 
of goodneſs remains among us to this day : but the 
proſpect of it was ſomewhat darkened, when in ſix 
years afterwards by ſtatute, 9 W. III. c. 18. a tax was 
laid upon all houſes (except cottages) of 25s. now ad- 
vanced to 3s. per annum, and a tax alſo upon all-win- 
dows, if they exceeded nine, in ſuch honſe. Which 
rates have been from time to time! varied, being now 
extended to all windows exceeding ſix ; and power is 
given to ſurveyors, appointed by the crown, to inſpect 
the outſide of houſes, and alſo to paſs through an 
bouſe two days in the year, into any court or yard, 
Mod. Un. Hiſt. xxiii, 463, II. 22. 2 Geo. III. c.8. 6 Geo, 
dpelm. Gloſl, zit. Fuge. II. e. 38. [and 24 Gen 111. ig a. 
*8at. 20 Geo. II. c. 3. 31 Geo. c. 30. 


And, by ſubſe- 
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to inſpect the windows there. A new duty from 64 bay 
to 1s. in the pound, was alſo impoſed by ſtatutes 18 
Geo. III. c. 26. and 19 Geo. III. c. 59. on every dwel- 
ling-houſe inhabited, together with the offices aud 
gardens therewith occupied: which duty, as well as 
the former, is under the direction of the commiſſion- 


ers of the land tax. | 

VII. The ſeventh branch of the extraordinary per- 
petual revenue is a duty of 21s. per annum for every 
male ſervant retained or employed in the feveral capa- 
cities ſpecifically mentioned in the at of parliament, 
and which almoſt amount to an univerſality, except 


ſuch as are employed in huſbandry, trade, or manu: 
factures. This was impoſed by ſtatute 17 Geo. III. 
c. 39. amended by 19 Geo. III. c. 59. aud is under 
the management of the commiſſioners of the land and 
window tax (e). Fat, 
VIII. An eighth branch is the duty ariſing from 
licences to hackney coaches and chairs in London, and 
the parts adjacent. In 1654 two hundred hackney 
coaches were allowed within London, Weſtminſter, 
and ſix miles round, under the direction of the court 
of aldermen 5. By ſtatute 13 & 14 Car. II. c. 2. four 


hundred were licenſed ; and the money ariſing there- ¶ politics 
by was applied to repairing the ſtreets . This num the ney 
ber was increaſed to ſeven hundred by ſtatute 5 W. & 9 Prey 
M. c. 22. and the duties veſted in the crown: and by % in 
the ſtatute 9 Ann. c. 23. and other ſubſequent ſtatutes * P 
for their government 7, there are now a thouſand li HIT all off 
cenſed coaches and four hundred chairs. This revenue er derive; 
is governed by commiſſioners of its own, and is, iv er to 
truth, a benefit to the ſubject; and the expenſe of it te of thy 
felt by no individual, and its neceſſary regulation 15 5 
$ Scobell. 313. Seo. I. c. 18. 7 Geo. III. e. 44 "pbork 
Com. journ. 14 Feb. 1661. 10 Geo. III. c. 444 11 Geo. I Rey=coach 
7 10 Ann. c. 19. F. 158. 12 c. 24. 28. 12 Geo. III. c. 49 nile and e 
1 3 1 for half a1 
| MY Mk Rs es | Ralf mile! 
: 1 By ſtatute 11 Geo. III. c. 31. the ſame is again much rler. three ſourt 
ed, and brought under the management of the commiſſioner 0: Wind twenty 
exciſe; [and flow by 25 Geo. III. c. 43. under the management © WG! ; for a 
the commiſſioners for the aſſairs of taxes.] 5 | ending m 


* 


ed & herete 
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have eſtabliſned a competent juriſdiction, whereby a 
very refractory race of men may be kept in ſome tole- 
cable order (a). : - 57 i 
IX. The ninth and laſt branch of the king's ex- 
traordinary perpetual revenue is the duty upon offices 
and penſions ; conſiſting m an annual payment of 1s, 
in the pound (over and above all other duties?) out of 
all ſalaries, fees, and perquiſites, of offices and penſions 
payable by the crown, exceeding the value of 100!. per 
annum. This highly popular taxation was impoſed by 
ſtatute 31 Geo. II. c. 22. and is under the direction of 
the commiſſioners of the land tax. 
The clear neat produce of theſe ſeveral branches of 
the revenue, after all charges of collecting and ma- 
nagement paid, amounts at preſent annually to about 
ſeven millions and a quarter raiſed by the land and malt 


ad 

tax. How theſe immenſe ſums are appropriated, is next 
m {WT to be conſidered. And this is, firſt and principally, to 
nd che payment of the intereſt of the national debt. 
17 In order to take a clear and comprehenſive view of 


the nature of this national debt, it muſt firſt be premiſ- 
ed, that after the revolution, when our new connecti- 
ons with Europe introduced a new ſyſtem of foreign 
politics, the expenſes of the nation, not only in ſettling 
the new eſtabliſhment, but in maintaining long wars, 


'& 9 Previous to this, a deduction lion, which was raiſed for diſ- 
4% in the pound was charged char ing the debts on the civil 
on all penſions and annuities, liſt, — atutes 7 Geo. I. ſt. x. c-. 


and all ſalaries, fees, and wages 27. 11 Geo, | c. 17. and 12 Geo, 
of all offices of profit granted by I. c. 2. This million, being charg- 
er derived from the crown; in ed on this particular fund, is not 
order to pay the intereſt at the confidered us any part of the na- 
nte of three per cent. on one mil- tional debt, on 

(a) [By ſtatute 26 Geo. III. c. 72. it is enacted, that from and 
iter the 1ſt Auguſt 1786, the proprietors of hackney-coaches ſhall 
be entitled to, and may demand and take, for the hire of any hack- 
nex-coach, the following rates and fares ; that is to ſay, for one 
Bile and one fourth, 17. ; for three-fourths of a mile further, 6d, ; 
* balf a mile beyond the former three-fourths, 64. ; and for every 
all mile further 6d. ; for three-fourths of an hour, 17.; between 


oy” three-fourths and an hour, 1s. 6d.; between an hour and an hour 
rs 0 and twenty minutes, 27. and for every twenty minutes aſterwards, 
at: for a day of twelve hours 147. 6d. By F. 2. the penalties 


ting more than the above mentioned farcs, are to be recov 
e 8 lieretofoxe.] 
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hh 2 3 5 plac 
as principals, on the continent, for the fecurity of the Per 
Dutch barrier, reducing the French monarchy, ſet. * 
tling the Spaniſh ſucceſſion, ſupporting. the houſe of ae 
Auſtria, 'roaintaining the liberties of the Germanic are 1 
body, and other purpoſes, increaſed to an unuſual de. By 
ree: inſomuch that it was not thought adviſable to dom 
raiſe all the expenſes of any one year by taxes to be le. Ds 
vied within that year, leſt the unaccuſtomed weight a eren 
them ſhould create murmurs among the people. It wa and; 
therefore the policy of the times to anticipate the re- chile 
venues of their poſterity, by borrowing immenſe ſus publi 
for the current ſervice of the ftate, and to lay no more undo 
taxes upon the ſubje& than would ſuffice to pay the rely 
annual intereſt of the fums ſo borrowed: by thi faith 
means converting the principal debt into a new ſpecies land, 
of property, transferable from one man to another a Wl jea; 
any time and in any quantity. A ſyſtem which ſeamsto the ſe 
have had its original inthe ſtate of Florence, A. D.! 344 the 
which government then owed about 600001. ſterling; WF and i 
and, being unable to pay it, formed the principal into Wl trade, 
an aggregate. ſum, called metaphorically a mount or WF dimin 
bank, the ſhares whereof were transferable like our 11.4, 
ſtocks, with intereſt at 5 per cent, the prices varying fer an 
according to the exegencies of the ſtate 3, This policy WW him 50 
of the Engliſh parliament laid the foundation of what WW value 
is called the national debt: for a few long annuities BI The ci 
created in the reign of Charles II will hardly deſere WW has up 
that name. And the example then ſet has been o tor is 0 
cloſely followed during the long wars in the reign of Bll value 
queen Anne, and ſince, that the capital of the national ditor o 
debt (funded and unfunded) amounted at the cloſe a cation; 
the ſeſſion in June 1777, to about an hundred and by ſo n 
thirty-ſix millions (5): to pay the intereſt of wa poorer: 
together with certain annuities for lives and years, a The 
the charges of management, amounting annually public 
upwards of four millions and three quarters, the er: ing the 
traordinary revenues juſt now enumerated (money cies of 
only the land-tax and annual malt- taz) are in the fir quantit 
3 mpore, » ro commodo, minuilur esrum pretmmatgue * aly ber 
3 bel Un. Hiſt. xxxvi. 116. ” 25 
— * \W | 
) [Anrdat the cloſe of the ſeſſion in July 1786, to about if "ig 1 


hundred and thirty-nine millions. 
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place mortgaged, and made perpetual by parliament. 
Perpetual, I ſay ; but ſtill redeemable by the ſame au- 
thority that impoſed them: which, if it at any time 
can pay off the capital, wilt aboliſh thoſe taxes. which 
are raiſed to diſcharge the intereſt. | | 
By this means the quantity of property in the king- 
dom is greatly increaſed in idea, .compared with for- 
mer times: yet, if we coolly conſider it, not at all in- 
creaſed in reality. We may boaſt of large fortunes, 
and quantities of money in the funds. But where does 
this money exiſt ? It exiſts only in name, in paper, in 
public faith, in parliamentary ſecurity ; and that is 
undoubtedly. ſufffeient for the creditors of the public to 
rely on. But then what is the pledge which the public 
faith has pawned for the ſecurity of theſe debts ? The, 
land, the trade, and the perſonal induſtry of the ſub» 
jet; from which the money muſt ariſe that ſupplies 
the ſeveral taxes. In theſe therefore, and theſe only, 
the property of the public creditors does really 
and intrinfically exiſt: and of courſe the land, the 
trade, and the perſonal induſtry of individuals, are 
diminiſhed in their true value juſt fo much as they are 
pledged to anſwer, If A's income amounts to 100“. 
fer annum; and he is ſo far indebted to B, that he pays 
him 50l, per annum for his intereſt ; one half of the 
value of A's property is transferred to B the creditor. 
The creditor's property exiſts in the demand which he 
has upon the debtor, and no where elſe ; and the deb- 
tor is only a truſtee to his creditor for one half of the 
value of his income. In ſhort, the property of a cre- 
ditor of the public conſiſts in a certain portion of the 
national taxes: by how much therefore he is the ticher, 
by ſo much the nation, which pays theſe taxes, is the 
poorer, 
The only advantage, that can reſult to a nation from 
public debts, is the increaſe of circulation by multiply- 
ing the caſh of the kingdom, and creating a'new ſpe- 
ties of cucrency, aſſignable at any time and in any 
quantity ; always therefore ready to; be employed in 
uy beneficial undertaking, by means of this its trans- 
ferable uality ; and yet producing ſome profit even 
when it lies idle and unemployed. A certain propor- 
uon of debt ſeems. to be highly uſeful to a trading peo- 
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ple; but what that proportion is, it is not for me to 
determinc. Thus much is indiſputably certain, that the 
preſent magnitude of our national incumbranees very 
far exceeds all calculations of commereial benefit, and 
is productive of the greateſt inconveniences. For, firſt, 
the enormous taxes, that are raiſed upon the neceſſa- 
ries of life for the payment of the intereſt of this debt, 
are a hurt both to trade and manufactures, by raiſing 
the price as well of the artificer's ſubſiſtence, as of the 
raw material, and of courſe, in a much greater propor- 
tion, the price of the eommodity itſelf. Nay, the very 
increaſe of paper- cireulation itſelf, when extended be- 
yond what is requiſite for eommeree or foreign ex- 
change, has a natural tendency to inereaſe the price 
of proviſions as well as all other merchandise. For, as 
its effect is to multiply the caſſi of thc kingdom, and 
this to ſuch an extent that much muſt remain unem - 
ployed, that caſh (which is the univerſal meaſure of the 
reſpective values of all other commodities) muſt necel- 
farily fink in its own values, and every thing grow 
comparatively dearer. Secondly, if any part of this 
debt be owing to foreigners, either they draw out of 
the kingdom annually a confiderable quantity of ſpecie 
for the intereſt: or elſe it is made an argument to grant 


to reſide here. Thirdly, if the whole be owing to ſub- 
jects only, it is then charging the active and induſtrious 
ſubject, who pays his ſhare of the taxes, to maintain 
the indolent and idle creditor who receives them. 
Laſtly, and principally, it weakens the internal ſtrength 
of a ſtate, by anticipating thoſe reſources which ſhould 
be reſer ved to defend it in caſe of neceſſity. The inter- 
eſt we now pay for our debts would be nearly ſufficient 
to maintain any war, that any national motives could 
require. And if our anceſtors in king William's time 
had annually paid, ſo long as their exigencies laſted, 
even a leſs ſum than we now annually raiſe upon their 
accounts, they would in the time of war have borne no 
greater burdens, than they have bequeathed to and ſet- 
tled upon their poſterity in time of peace; and might 
have been eaſed the inſtant che exigence was over. 
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The reſpective produces of the ſeveral taxes before- 
mentioned were originally ſeparate and diſtin funds; 


being ſecurities for the ſums advanced on each ſeveral 


tax, and for them only. But at laſt it became neceſſa- 


ry, in order to avoid confuſion, as they multiply year- 


ly, to reduce. the number of theſe ſeparate funds, by 
uniting and blending them together ; ſuperadding the 
faith of parliament. for the general ſecurity. of the 
whole. So that there are now only three capital funds 


of any account, the aggregate fund, and the general 


fund, ſo called from ſuch union and addition; and the 


ſouth ſea fund, being the produce of the taxes appro- 


priated to pay the intereſt of ſuch part of the national 
debt as was advanced by that company and its annui- 
tants. Whereby the ſeparate funds, which were thus 
united, are become mutual ſecurities for each other ; 
and the whole produce of them, thus aggregated, lia- 
ble to pay ſuch intereſt and annuities as were formerly 
charged upon each diſtin fund; the faith of the le- 
giſlature being moreover engaged to ſupply any caſual 
deficiencies. BE | 
The cuſtoms, exciſes, and-other taxes, which are to 
ſupport theſe funds, depending on contingencies, upon' 
exports, imports, and conſumptions, muſt neceſſarily be 
ol a very uncertain amount; but though ſome of them 
have proved unproductive, and others deficient, the 
{um total hath always been conſiderably more than was 
ſufficient to anſwer the charge upon them. The ſur- 
pluſſes therefore of the three great national funds, the 
aggregate, general, and ſouth ſea funds, over and 
above the intereſt and annuities charged upon them, 
are directed by ſtatute 3 Geo. I. c. 7. to be carried to- 
gether, and to attend the diſpoſition of parliament; and 
are uſually denominated the ſinting fund, becauſe ori- 
ginally deſtined to fink and lower the national debt. 
Jo this have been ſince added many other entire du- 
ies, granted in ſubſequent years; and the annual in- 
tereſt of the ſums borrowed on their reſpective credits 
is charged on and payable out of the produce of the 
inking fund. However the neat ſurpluſſes and ſavings, 
ater all deductions paid, amount annually to a very 
conſiderable ſum. f. 
debt has been at ſeveral times reduced, (by the conſent 


or as the intereſt on the national 
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of the proprietors, who had their option either to lower 
their intereſt or be paid their principal) the ſavings 
from the appropriated revenues came at length to be 
extremely large. This ſinking fund is the laſt reſort of 
the nation; its only domeſtic reſources on which mul; 
chiefly depend all the hopes we can entertain of ever 
diſcharging or moderating our incumbrances. And 
therefore the prudent and Ready application of the 
large ſums now arifing from this fund, is a point of 
the utmoſt importance, and well worthy the ſerious 

attention of parliament ; which was thereby enabled, 
in the year 1765, to reduce above two millions ſterling 
of the public debt; and ſeveral additional millions in 
| ſeveral ſucceeding years (c). 


But, before any part of the aggregate fund (the ſur- 


pluſſes whereof are one of the chief ingredients that 
form the ſinking fund) can be applied to diminiſh the 
principal of the public debt, it ftands mortgaged by 
parliament to raiſe an annual ſum fer the maintenance 
of the king's houſhold and the civil lift, For this pur- 


(c) [By ſtatute 26 Geo. III. c. 31. it is enacted, that at the end 
of every quarter- of a year, ending the fifth day of January, the 
fifth day of April, the fifth day of July, and the tenth day df 
October, reſpectively, in every year, there ſhall be iſſued and 
ſet apart at his majeſty's receipt of exchequer, purſuant to the 
ſeveral acts in that behalf made, out of the ſurpluſſes, exceſſes, 
and overplus monies compoſing the ſinking fund, a ſufficient 
ſum to make good, to the day on which ſuch quarter ſhall end, 
all ſuch intereſts or annuities, or parts of intereſts or annuitics, 
or deficiencies of funds provided for the payment of intereſts or 
annuities, as ſhall be ſpecially charged on the ſaid ſinking fund; 
and that, after ſuch ſum ſhall have been ſo iſſued, there ſhall 
then be farther ſet apart, in the ſaid receipt of exchequer, out of 
the ſurpluſſes, exceſles, and overplus monies compoſing the {a 
_ ſinking fund, a ſum of 250.000]. or ſuch part thereof as the 

ſaid ſurpluſſes, exceſſes, and overplus monies, then remaining 
in the ſaid receipt of exchequer, ſhall be ſufficient to ſatisly: 
and that, if, after iſſuing or ſetting apart the ſums directed to be 
7reviouſly iſſued or ſet apart, there ſhall not remain monies ſuff- 
cient to provide for the payment of the ſaid 250,000/. the amount 
of the deficiency ſhall be carried forward as a charge on the 
monies in the receipt of the exchequer, out of the ſaid overplu- 
monies, until ſuch deficiency ſhall have heen made good; 
that the monies ſet apart quarterly ſhall be paid to the bank, and 
to be applied in reducing the national debt, by certain commil- 
ſioners named in the a} h 
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ofe, in the late reigns, the produce of certain branches 
of the exciſe and cuſtoms, the poſt-office, the duty on 
vine licenſes, the revenues of the remaining crown 
inds, the profits ariſing from courts of juſtice, (which 
ticles include all the hereditary revenues of the 
rown) and alſo a clear annuity of 120,000/. in money, 
vere ſettled on the king for life, for the ſupport of his 
najeſty's houſhold, and the honour and dignity of the 
rown. And, as the amount of theſe ſeveral branches 
as uncertain, though in the laſt reign they were 
omputed to have ſometimes raiſed almoſt a million) 
they did not ariſe annually to 800,000/. the parlia- 
ent engaged to make up the deficiency. But his 
reſent majeſty having, ſoon after his acceſſion, ſpon- 
mncouſly ſignified his conſent, that his own hereditary 
evenues might be ſo diſpoſed of as might beſt conduce 
the utility and ſatisfaction of the public; and having 
racioully accepted the limited ſum of 800,000). per 
num for the ſupport of his civil liſt ; the ſaid heredi- 
ary and other revenues were carried into and made 
rt of the aggregate fund, and the aggregate fund 
as charged * with the payment of the whole annuity 
Þ the crown of 800,000/. which, being found inſuffi- 
ent, was increaſed in 1777 to 9oo,oo0!. per annum, 
lereby the revenues themſelves, being put under the 

me care and management as the other branches of 
e public patrimony, produce more and are better 

llieted than heretofore; and the public is ſtill a 
liner of near 100,000/. per annum by this diſintereſted 

nduct of his majeſty. The civil liſt, thus liquidated, 


* gether with the four millions and three quarters, in- 
\t of et of the national debt, and more than two millions 
ſad N oduced from the ſinking fund, make up the ſeven mil- 


"ns and three quarters per annum, neat money, which 
re before [tated to be the annual produce of our per- 


te be l taxes; beſides the immenſe, though uncertain, 
ſulf⸗ ns arifing from the annual taxes on land and malt, 
noun! Et which, at an average, may be calculated at more 
* an two millions and a quarter; and, added to the 
n reding ſum, makes the clear produce of the taxes 
„ an cluſive of the charge of collecting) which are raiſed 
umi: ry on the people of this country, amount to about 


millions ſterling. 
2 Stat. 1 Geo, III. c. 1. 
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The expenſes defrayed by the civil lift are thoſe that 


in any ſhape relate to civil government; as, the er. " 
penſes of the royal houſhold ; the revenues allotted to 1 
the judges, previous to the year 1758; all ſalaries tg 5 
officers of ſtate, and every of the king's ſervants ; th: 1 
appointments to foreign embaſſadors ; the maintenance 2 
of the queen and royal family; the king's private ei. . 
penſes, or privy purſe 5. and other very numerous out: 2 : 

oings, as ſecret ſervice money, penſions, and other 5 


6unties : which ſometimes have ſo far exceeded the 
revenues appointed for that purpoſe, that application kin 
has been made to parliament to diſcharge the debts 1 
contracted on the civil liſt ; as particularly in 1725 6 
when one million * was granted for that purpoſe by -D. 
the ſtatute 11 Geo. I. c. 17. and in 1769 and 1777, 800 
when half a million and Goo, oool. were appropriated that 
to the like uſes, by the ſtatutes 9 Geo. III. c. 34. and 


Jimi 

17 Geo. III. c. 47. "rs 
The civil liſt is indeed properly the whole of the peopl, 
king's revenue in his own diltinc capacity; the ret WM {0157 
being rather the revenue of the public, or its creditors ¶ cauſe 
though collected and diſtributed again, in the name Hr the 
and by the officers of the crown: it now ſtanding in WW feoda] 
the ſame place, as the hereditary income did formetlr; rogatin 
and, as that has gradually diminiſhed, the pariiamen- made. 
_ tary appointments have increaſed. The whole revenue: ſun 
of queen Elizabeth did not amount to more that exten: ; 
600,000). a year“: that of king Charles I was 800,000 8 and pre 
and the revenue voted for king Charles II vas, the nun 
1, 200, oool. though complaints were made (in the f above 
years at leaſt) that it did not amount to ſo much hered 11 
But it muſt be obſerved, that under theſe ſums ute muſt ac 
included all manner of public expenſes; among which rational 
lord Clarendon in his ſpeech to the parliament compu chat dig 
ed, that the charge of the navy and land forces amount maintain 
ed annually to 800,000/. which was ten times morals ac et 
than before the former troubles ©. The ſame revenu (Lis fi 
| Wy ; | 0! the k 
I See page 32. | 5 Thi. 4 Jun. 1663. Lord C raording 

2 Lord Clar. continuation. 163. id. | N 
Com. journ, 4 Sept. 4660. © Lord Clar. 165, pet 
+ Bid. £ 0 
| . 


Vor. J. 
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ſubje d to the ſame charges, was ſettled on king James II.: 
but by the increaſe of trade, and more frugal manage- 
ment, it amounted on an average to a million and a 
half per annum, (beſides other additional cuſtoms, grant- 
ed by parliament?, which produced an annual revenue 
of 400,000.) out of which his fleet and army were 
maintained at the yearly expence of 3 1,100,000). After 
the revolution, when the parliament took into its own 
hands the annual ſupport of the forces both maritime 
and military, a civil liſt revenue was ſettled on the new 
king and queen, amounting, with the hereditary duties, 
to 700,000). per annum * ; and the ſame was continued 
to queen Anne and king George IS. That of king 
George II, we have ſeen, was nominally augmented to 
doo, oool. and in fact was confiderably more; and 
that of his preſent majeſty is avowedly inereaſed to the 
limited ſum of oo, oo And upon the whole it is 
doubtleſs much better for the crown, and alſo for the 
people, to have the revenue ſettled upon the modern 
ret iooting rather than the antient. For the crown; be- 
tors Wh cauſe it is more certain, and collected with greater eaſe; 
ame Wi {or the people; becauſe they are now delivered from the 
og in feodal hardſhips, and other odious branches of the pre- 
eri rogative. And though complaints have ſometimes been 
men- Wi made of che increaſe of the civil lift, yet if we conſider 
renve Bl the ſums that have been formerly granted, the lianted 
than extent under which it is now eſtabliſhed, the revenues 
and prerogatives given up in lieu of it by the crown, 
the numerous branches of the preſent royal family, and 
(above all) the diminution of the value of money com- 
pared with what it was worth itt the laſt century, we 
mult acknowlege theſe complaints to be void of any, 
rational fonngdation' and that it is impolſiblt 19 0 port 
that dignity; which a king of Great Britain bold. ä 
maintain, with an income in any degree leſs than What 
s now eſtabliſned by parliamenn rn. 
This finiſhes our inquiries into the fiſcal prerogatives 
of the king; or his revenue, both ordinary and ex- 
ordinary, We have therefore now chalked out, all. 


„ dat 1 Jac, II. c. 11: 1 Com. journ. 14 Mar. 17, 
Hl. e. 3 & 4. + * 5 Ibid. 17 Mar. 1701. 11 Aug, 
Com. journ. it. 20 Mar. ; 
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the principal outlines of this vaſt title of the law, the 
| ſupreme executive magiſtrate, of the king's majeſty, 

conſidered in his ſeveral capacities and points of view. 
But, before we entirely diſmiſs this ſubject, it may not 
be improper to take a.ſhort comparative review of the 
power of the executive magittrate, or prerogative of the 
crown, as it Noed in former days, and as it ſtands at 
preſent. And we cannot bnt obſerve, that moſt of the 
Jaws for aſcertaining, limiting, and reſtraining this pre. 
rogative have been made within the compaſs of little 
more than a century paſt; from the petition of right in 
3 Car. I. to the preſent time, So that the powers of the 
crown are now to all appearance greatly curtailed and 
diminiſhed fince the reign of king James the firſt : par- 
ticularly, by the abolition of the flat chamber and high 
commiſſion courts in the reign of Charles the firſt, and 
by the diſclaiming of martial law, and the power of le- 
vying taxes on the ſubject, by the ſame prince: by the 
diſuſe of foreſt laws for a century paſt: and by the ma- 
ny excellent proviſions enacted under Charles the ſe- 
cond ; eſpecially the abolition of military tenures, pur. 
veyance, and pre-emption ; the habeas corpus ac; and 
the act to prevent the diſcontinuance, of parliaments ſar 
above three years: and, ſince the revolution, by the 
ſtrong and emphatical words in which our liberties arc 
afſerted in the bill of rights, and the act of ſettlement; 
by the act for en, ſince turned into ſeptennial, 
elections; by the excluſion of eertain officers from the 
houſe of commons; by rendering the ſeats, of the 
judges permanent, and their ſalaries liberal and inde- 
pendept ; and by reſtraining the iing's pardon from 
_ obſtruQting parliamentary impeachments: | Beſides all 

this, if we conſider how the crown is impoveriſhed and 
ſtripped of all its antient revenues, ſo that it mul 
greatly rely on the liberality of parliament, for its ne- 
ceſſary ſupport and maintenance, we may perhaps be 
led to think chat the ballance is inclined pretty ſtrong: 
Iy to the popular ſcale, and that the executive mag! 
trate has neither independence for power enough leit 
to ſorm that check upon the lorꝗs e which 


the ſounders of our conltitution intended. 
But, on the other hand, it is to be conſidered, tba 
every prince, in the firſt parliament after his acceſbon, 
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has by long uſage a truly royal addition to his heredi- 
tary revenue ſettled upon him for his life; and has ne- 
ver any occaſion to apply to parliament for ſupplies, 
but upon ſome public neceſſity of the whole realm. 
This reſtores to him that conſtitutional independence, 
which at his firſt acceſſion ſeems, it muſt be owned, to 
be wanting. And then, with regard to power, we may 
ſind perhaps that the hands of government are at leaſt 
ſufficiently ſtrengthened; and that an Engliſn monarch 
is now in no danger of being overborne by either the 


nobility or the people. The inſtruments of power are 


not perhaps ſo open and avowed as they formerly were, 


and therefore are the leſs liable to jealous and invidious 


reflections; but they are not the weaker upon that ac- 
count. In ſhort, our national debt and taxes (befides 
the inconvenienries before mentioned) have alſo in 
their natural confequences thrown, ſuch a weight of 
power into the executive ſcale of government, as we 
cannot think was intended by our patriot anceſtors; 


who glorioufly ſtruggled for the abolition of the then 


tormidable parts of the prerogative, and by an unac- 
countable want of foreſight eſtabliſhed this ſyſtem in 


| their lead; The entire collection and management of 
ſo vaſt a revenue, being placed in the hands of the 
crown, have given rife to ſuch a multitude of newof- 


ſicers created by and moveable at tlie royal pleaſure, 


chat they have extended the influenec of government to 


every corner of the nation. Witneſs the commiſſioners 
and the multitude of dependents on the cuſtoms, in 
every port of the kingdom; the commiſſioners of ex- 


cile, and their numerous ſubalterns, in every inland ; 
diſtrict; the poſt- maſters, and thei: ſervants, planted 


in every town, and upon every public road; the com- 


miloners of ſtamps, and their diſtributors, which are 


full as ſcattered and full as numerous; the officers of 
the ſalt duty, which though a ſpecies of exciſe and 


conducted in the ſame manner, are yet made a diftin& 


corps from the ordinary managers of that revenue; 


the ſurveyors of houſes and windows; the receivers of © 


the land tax; the managers of lotteries ; and the com- 
miſſoners of hackney coaches; all which are either 
mediately or immediately appointed by the crown, 
P 2 
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and removeable at pleaſure without any reaſon aſſign. 
ed: theſe, it requires but little penetration to ſee, muſt of 
give that power, on which they depend for ſubſiſtence, Ve 
an influence moſt amazingly extenſive. To this may of 
be added the frequent opportunities of confer: ing par- ap 
ticular obligations, by preference in loans, ſubſcript. po! 
ons, tickets, remittances, and other money-tranſacti- 
ons, which will greatly increaſe this influence ; and wh 
that over thoſe perſons whoſe attachment, on account pov 
of their wealth, is frequently the moſt deſirable. All any 
this is the natural, though perhaps the unforeſeen con- give 
NA! 


ſequence of erecting our funds of credit, and to ſupport 


them eſtabliſhing our preſent perpetual taxes: the | 
whole of which 1s entirely new ſince the reſtoration in reſiſ 


1660 ; and by far the greateſt part ſince the revolution law 
in 1688. And the ſame may be ſaid with regard to the parli 
officers in our numerous army, and the places which the Whe 
army has created. All which put together give the ex- fund 
ecutive power ſo perſuaſive an energy with reſpect to poſtu 
the perſons themſelves, and ſo prevailing an intereſt tion 
with their friends and families, as will amply make our f 
amends for the loſs of external prerogative. when 
But, though this profuſion of offices ſhould: have no ally ri 
effect on individuals, there is ſtill another newly ac- will fl 
quired branch of power; and that is, not the in- ih 
fluence only, but the force of a diſciplined army : paid 10 ou 
indeed ultimately by the people, but immediately by ume 
the crown: raiſed by the crown, officered by the "_ 
crown, commanded by the crown. They are kept on gs 
foot it is true only from year to year, and that by the as, 
power of parliament : but during that year they mult g Ope 
by the nature of our conſtitution, if raiſed at all, be 2 
at the abſolute diſpoſal of the crown. And there need a fan a 
but few words to demonſtrate how great a trult is of ed 
thereby repoſed in the prince by his people. A truſt, 3 5 
that is more than equivalent to a thouſand little trou- 5 : bi 
bleſome prerogatives. | | i . 


Add to all this, that beſides the civil liſt, the im- 
menſe revenue of almoſt ſeven millions ſterling, which 
is annually paid to the creditors of the public, or cat. 
ried to the ſinking fund, is firſt depoſited in the royal 
exchequer, and thence iſſued out to the reſpective 
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offices of payment. This revenne, the people can ne- 
ver refuſe to raiſe, becauſe it is made perpetual by act 
of parliament : which alſo, when well confidered, will 
appear to be a truſt of great delicacy and high im- 
portance. 

Upon the whole therefore' I think it'is clear, that, 
whatever may have become of the nominal, the real 
power of the crown has not been too far weakened by 
any tranſactions in the laſt century. Much is indeed 
given up; but much is alſo acquired. The ſtern com- 
mands of prerogative have yielded to the miider voice 
ot influence: the ſlaviſh and exploded doctrine of non» 
reſiſtance has given way to a military eſtabliſhment by 
law; and to the diſuſe of parliaments has ſucceeded a 
parliamentary truſt of an immenſe perpetual revenue. 
When, indeed, by the free operation of the ſinking 
fund, our national debts ſhall be leſſened; when the 
poſture of foreign affairs, and the univerſal introduc- . - 
tion of a well planned and national militia, will ſuffer 
our formidable army to be thinned and regulated ; and 
when (in conſequence of all) our taxes ſhall be gradu- 
ally reduced; this adventitious power of the crown 
will lowly and imperceptibly diminiſh, as it ſlowly and 
imperceptibly roſe. But, till that ſhall happen, it will 
be our eſpecial duty, as good ſubjects and good Eng- 
:ſumen, to reverence the crown, and yet guard againſt 
covupt and ſervile influence from thoſe who are in- 
truſted with its authority; to be loyal, yet free; obe- 
cient, and yet independent; and, above every thing, 
to hope that we may long, very long, continue to be 
governed by a ſovereign, who, in all thoſe public acts 
that have perſonally proceeded from himſelf, hath ma- 
nifeſted the higheſt veneration for the free conſtitution 
of Britain; hath always in more than one inſtance re- 
0 markably ſtrengthened its outworks; and will there- 
fore never harbour a thought, or adopt a perſuaſion, 
in any the remoteſt degree detrimental to public liberty. 


ccc 
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"CHAPTER THE-NINTH. 


3 $0B0RDINATE MAGISTRATES, 


IV a former chapter of theſe commentaries ! we dil uy 
tinguiſhed magiſtrates into two kinds ; ſupreme, or "vor 
thaſe in whom the ſovereign power of the ſtate reſides; the f 
and ſubordinate, or thoſe who act in an inferior ſecon- Le, 
dary ſphere, We have hitherto conſidered the former of th 
kind only; namely, the ſupreme legiſlative power or diviſi 


arliament, and the ſupreme executive power, which in pr 
18. the king: and are now to proceed to inquire into i dent. 
the rights and duties of the principal ſubordinate ma- able l 
giſtrates. | „ | Fered 
And hercin we are not to inveſtigate the powers ono 
and duties of his majeſty's great officers of late, at n 
the lord treaſurer, lord chamberlain, the prinkipal ae 
ſecretaries, cr the like: becauſe I do not know that i 150 
they are in that capacity in any conſiderable degree 2 f 
the objects of qur laws, or have any very important 437 
ſhare of magiſtracy conferred upon them: £xcept She 
that the ſecretaries of Nate arg allowed the power © ne fey 
commitment, in order to bring offenders to trial" 137 
Neither ſhall I here treat of the office and author "3 
of the lord chancellor, or the other judges of the ſu- Fa hr 
perior courts of juſtice 5 becauſe they will find a more ben 8 
8 place in the third part of theſe commentaries. end tl 
or ſhall I enter into any minute diſquiſitions, vit 1 48% 
regard to the rights and dignities of mayors and alder: Nee 
> : 8 


4 ch. 2. pag. 146. Comb. 143. 5 Mod. 584 Salk, 
5 1 Leon. 70. 2 Leon, 175. 347. Carth. 291. | 
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men, or other magiſtrates of particular corporations.; 
becauſe theſe are mere Private and ſtrictly municipal 
rights, depending entirely upon the domeſlic conftitu- 
tion of their reſpeRive_ franchiſes. But the magiltrates 
and officers, whoſe rights and guties it will be Proper 
in this chapter to con der, are ſuch as are g . ly i in 
ute, aud haye A Jar lane 1 1 115 


antiquity * ori Rival; chic 
they are appointet and. 10 Ide remove; Fre . 
hay rights à nd duties, And firſt of ſheriffs. 

The" ich is an e of ets 17790 LEN in 
tis kingdom, his gamy being der 1155 905 PRA, | 


words, fcipe eNeFay the TY e 
the ſhire, He is called Latin 915 1 "hs A 


the de uty of the ear or 5 43 om the 
of the Mice! is ſaid to have on committed At the "py 
divifion of this king: om ipto e ut the earls 


in procels of time, * in en þ gh. 155 ploy- 
ments and ene on t 175 per Og not 15 
{ 4 c 


able to tranſact the byſig nels 2 oj » Were 5 5 


Lered of that burde n * relery1 aſelves - 
nonour, but the e ts 11108 n the erik, 80 
chat now the theriff does 3 lens the kin, s bubnels | in ihe 
county 3 ; and'th houg zh be be Rille ea wice-canes, yet 
ne is a TG pf, 5 not, \pbjeR to the 


eas] ; the k ing by His 1 * 1 cuſis x 


diam 101% tot 

Sheriffs were 'for ably c HR by. Fa al inhabieants of 
the ſeveral counties... In confirmation, of which it was 
ordained by ſtature 28 Ed. 15 0 g. that 1 the people 
ould ha ve election of ſheri 3 y 
the ſhrievalty is ne of inheritance. For antiently i in 
lome counties . the eriſſs were hereditary ; as I appre- 
bend they were in Scotland till tbe Tat tute 40 Geo. II. 
. 43; and [till ; continue in the count of Meer. 
lng to this day: the city of London 1 5 alſo the 
ngeritance of the ſhrievalty of Middleſex veſted in their 


; Dalton af ſheriff, c. 1. 
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3 The Feaſon of theſe popular elec- 


tions is afligned in the ſame ſtatute, e. 13. © that the 


commons might chuſe ſuch. as would not be a bur- 


then to them,” And herein appears plainly a ſtrong 


trace of the democratical part of our conſtitution ; in 


"which form of 


ſite, that the 


government it is an indiſpenſable requi- 
n Zioulg chuje; thei On niagt 
rates. This eleticn was in all probability not ab 


1 


og 


'ſolutely veſted in the commons, but required the royal 
-approbation.  . For, in the Gothic conſtitution, the 


Jadges of the co 
by our ſheri 


* 


thus managed ; 


- quibus 
land th 


- 


-. PR 


were elected 


firmed by. the ki 


1 


ag - 
the 


rex” unit thnfirmabat f. 


were put an end to by 
which enacted, that the ſheriffs ſhould from thenceforth 
he aſſigned by the chancellor, treaſurer, and the judges; 


- 


cellor, tteaſufer, prefi 


a p ' 2h 7 . of i ' - ita o , 
unty courts (which. office 1s executed 
DY the people, but con- 

nl [ N 1 — f 1 >» $4? 4 

and the form of the ir election was 


us 0 4 the people, or rcolas. territorii, chol 
CFrarlie EleRors, and hey nominated bret perſons, ex 


the ſtatute 


% „ But with us in Eng: 
eſe popular elections, growing tumultuous, 
9 Edw. II. ſt. 2. 


as being perſons in whom the ſame truſt might with 
"confidence be repdſed. By ſtatutes 14 Edw. III. c.) 
23 Hen: VI. c. 8: and 5 1 Hen. VIII. c. 20. the chan- 

ent of the king's council, chiif 


juſtices, and chief baron, are_ts make this election; 
and that on the morrow of All Souls in the exchequer. 
And the king's letters patent, appointing the new ſhe- 
to bear date the ſixth day of No- 
vember 5, The ſtatute of et 12 Ric. II. c. 2. 


riffs, uſed commonly 


ordains, that the Ch incellor, tre 


: 


rer, keeper of the 


. privy ſeal, ſte ward, bf the king's houſe, the kings 
' chambcrfain, clerk'of the'rolls, the juſtices, of the one 
bench and the oxher, Kone N the exchequer, and al 

alled to ordain, name, or make 


other that mall be c 


uſlices of the peace, Heri, and other officets of the 

King, ſhall be ſworn to act indifferently, and to ap- 
point no man that ſyeth either privily or openly to be 
ce, but ſach only as they ſhall judge to be 


put in bn | 
the beſt and moſt ſufficjent. a 


72 3 Rep. 752. 
3 Monteſq. Sp. 


# » 


* 


1 


And the cuſtom now 1 


$7) 11 ; int «ty 1 £749 3&1 FERENT 
- 4 Stiernh. de jure Goth. I. 1. 4 3. 


3 b. 2. c. 4 ; Stat. 12 Edw. IV. . 1. 


| Ch. 9. 


the morrow of All Sonls yearly, (which day is now 


which it is hard to conceive that the judges would 


follows. The king had of his own authority appoint - 


office for this year; and that, the next year, to 
| , | | 
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(and has been at leaſt ever ſince the time of Forteſcue®, 
who was chief juſtice and chancellor to Henry the ſixth) 
that all the judges, together with the other great offi- 
cers and privy counſellors, meet in the exchequer on 


altered to the morrow of St. Martin by the laſt act for 
abbreviating Michaelmas term) and then and there the 
judges propoſe three perſons, to be reported (if ap- 
proved of) to the king, who afterwards appoints one 
of them to be ſheriff, 5 | 
This cuſtom, of the 7avelve judges propoſing three 
perſons, ſeems borrowed from the Gothic conſtitution 
before- mentioned; with this difference, that among 
the Goths the twelve nominors were firſt elected by the 
people themſelves. And this uſage of ours at its firſt 
introduction, I am apt to believe, was founded upon 
ſome ſtatute, though not now to be found among our 
printed laws: firſt, becauſe it is materially different 
from the direction of all the ſtatutes before-mentioned : 


have countenanced by their concurrence; or that For- 
teſcue would have inſerted in his book, unleſs by the 
authority of ſome ſtatute: and alſo; becauſe a ſtatute 
is expreſsly referred to in the record, which fir Edward 
Coke tells us? he tranſcribed from the council book of 
3 March, 34 Hen. VI. and which is in ſubſtance as 


ed a man ſheriff of Lincolnſhire, which. office he re- 
fuſed to take upon him: whereupon the opinions of 
we pe were taken, what ſhould be done in this be- 

halt. And the two chief juſtices, fir John Forteſcue 
and fir John Priſot, delivered' the unanimous opinion 
of them all; © that the king did an error when he 
made a perſon ſheriff, that was not choſen and pre- 
'* ſented to him according to the flatute; that the per- 
* ſon refuſing was liable to no fine for diſobedience, as 
if he had been one of the three perſons choſen ac- 
* cording to the tenor of the fatute ; that they would 
* adviſe the king to have recourſe to the /hree perſons 
that were choſen according to the fatute, or that 
ſome other thrifty man be intreated to occupy the 


1 : 
3 L. Z. e. 2 g 7 2 Inſt. 839. 
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% eſchew ſuch inconveniences, the order of the fatule 
& in this behalf made be obſerved.” But notwith- 
ſtanding this unanimous reſolution of all the judges cf 
England, thus entered in the council book, and the 
ſtatute 34 & 35 Hen. VIII. c. 26. $. 61. which er- 
pPreſsly recognizes this to be the law of the land, ſome 
of our writers have affirmed, that the king, by his 


prerogative, may name whom he pleaſes to be ſherif, th 
whether choſen by the judges or no. This is ground- 
ed on a very particular caſe in the fifth year of queen 7 
Elizabeth, when, by reaſon of the plague, there was 2 


no Michaelmas term kept at Weſtminſter ; ſo that the 
judges could not meet there in craſlino animarum;/to no- b 
minate the ſheriffs: whereupan the queen named them " 
herſelf, without ſuch previous aſſembly, appointing F 

for the moſt part one of the two remaining in the lat 20 
year's liſtꝰ. And this caſe, thus circumſtanced, is the 
only authority in our books for the making theſe ex- 1 

traordinary ſheriffs. It is true, the reporter adds, 
that it was held that the queen by her prerogative 
might make a ſheriff without the election of the judge, 
non ob/lante aliquo ſtatuto in contrarium : but the doc- 


trine of non b//ante's, which ſets the prerogative abo 51 
the laws, was effectually demoliſhed by the bill c | | 
rights at the revolution, and abdicated Weſtminlter- WW - 4 
hall when king James abdicated the kingdom. Hov- . 
ever, it muſt be acknowledged, that the practice d 1 
occaſionally naming what are called pocket- ſheriffs, ty . þ 
the ſole authority of the crown, hath uniformly cor- EP 

_ tiguedto the reign of his preſent majeſty ; in which,! W 
believe, few (if any) compulſory inſtances have occurred f ha 
Sheriffs, by virtue of ſeveral old ſtatutes, are to cor- 1657 
tinue in their office no longer than one year: and jet Will ; Sa. 
it bath been ſaidꝰ that a ſheriff may be appointed di. he 


rante bene — or during the king's pleaſure ; and g 
ſo is the form of the royal writ *. Therefore, till 2 2 
new ſheriff be named, his office cannot be determined, which 
unleſs by his own death, or the demiſe of the king; 2 
in which laſt caſe it was uſual for the ſucceſſor to ſend Ns. 


: - | te 
a new writ to the old ſheriff *; but now by ſtatute! Bags F 
Jenkins, 229. I Dalkt. of theriffs, 6. 
- er. 226. * Ibid. 7. | # 


4 Rep. 32. 


mine to: be 7 5 
4s the keeper, of the, ol s. peace, ; borh b by common 


mit to priſon, all her ſans who break, the ese of Ak- 


Ch. 9. 


Ann. fl. 1. c. 8. all officers appointed by Fo « preceding 
king may hold their offices, for ſix months 'after the 
king's demiſe, unleſs ſooper diſplaced by the accelloy 
We may farther abſerve, that by ſtatute 1 Ric. II. c. 
11, no man. that has ſerved the office af ſheriff for one 
year, can be compelled to ſerve. the lame 2998, withih 
three years aſter. 
We,ſhall find it is of ehe utmoſt | importance to have 


the ſheriff appointed 5d $eForging to. law, when \ we con- 


ſider his power and duty. eſe ; are either as a jud © 
as the keeper of the king' s Peace, as A miniſterial * 

cer M the OT courts gf MAS or as the n 8 
baili 


rr. 


lau and ſpecial compmi 
county, a in Talk fo. ahy e n there- 
in, during his office . He may apprehend; Lauch cm- 


tempt, to break it: and, may bind any ofie'in'a Tee: 
nizance to deep the Fing's e He may, and 1s 


derer s, fe a Ang ke er e 
r 


and. 
to gaol fo cu 0 He is ; Al 05 Shed ſea 
ty Aga. BY, Fe 165 ing 92 We 3 fy g 
into the lan d: ang ff. 14 a", | 
keeping. i © Fac #1 1 „he tha Kenn- 
mand all. ,ople ,0 This“ "coun 5 to atem Hi; 


which: is calf ed The þ comitatur, or. pow r of the 
county *: and. this Fe Mig every Perſon dove flf⸗ 
teen years old, and under the degree Gf A peer, is 
bound to. attend Yoo warning under Kein of fine 


9 PDalt. c. 4. t. c. 
Roll. Rep. 237. 2 Pan. Sa, 315. 
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the principal conſer vator of the peace in his county, hi 
yet by the expreſs directions of the great charter d, he an 
together with the conſtable, coroner, and certain th 
other officers of the king, are forbidden to hold any 

pleas of the crown, or, in other words, to try any thi 
criminal offence, For it would be highly unbecoming, pre 
that the executioners of juſtice fhould be alſo the the 
judges ; ſhould impoſe, as well as levy,” fines and he 


amercements; ſhould one day condemn a man to 
death, and perſonally execute him the next. Neither 
may he act as any ordinary juſtice of the peace during 
the time of his office ? : for this would be equally in- 
conſiſtent; he being in many reſpects the ſervant of the 
Id his miniſterial capacity the ſheriff is bound to 
execute all proceſs iſſuing from the king's courts of 
Juſtice, | In the commencement of civil cauſes, he is to 
ſerve the writ, to arreſt, and to take bail; when the 

_ caufe comes to trial, he muſt ſummon and return the 
- jury ; when it is determined, he muſt ſee the judgment 
of the court carried into execution. In criminal mat- 
ters, he alſo arreſts and impriſons, he returns the jury, 
he has the cuſtody of the delinquent, and he executes 
_the ſentence of the court, though it extend to death 
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As the king's bailiff, it is his buſineſs to preſerve the 
rights of the, king within his bailiwick; for ſo his 
county is frequently called in the writs : a word intro- 

duced by the princes of the Norman line; in imitation 

_ of the French, whoſe territory is divided into bailiwicks, 

as that of Fg nd into counties? . He mult ſeiſe to 

the king's uſe alf lands devolved” to the crown by at- 
tainder or eſcheat. ;/ muſt levy all fines and forfeitures; 

. muſt feiſe and keep all waifs, , wrecks,” eſtrays, and the 

like, unleſs they be granted to ſome ſubject; and mul are th 


alſo collect the king's rents within his bailiwick, it Wl tics fo 
commanded by proceſs from the exchequer *. © called 
C e corrux 
| : Stat. 2 Hen. V. c. 8. N 4 L. L. c. 24. 1 Sta 

cap. 17 4 Palt. c. 1 35 
o Stat, 1 Mar, ft. 2. c. 8. Wo an tat 


. . " 
, N * 
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25 Ke 
0 
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To execute theſe various offices, the ſheriff has under 
him many inferior offices; an .under-ſheriff,* bailiffs, 
and gaolers; 'wito mult neither buy, ſell, nor farm 
their offices, on forfeiture of po l- . 


- f b 


The under ſheriff uſually performs alf the duties of 


the office; a very fe only excepted, where the perſonal 


preſence of the high-ſheriff is neceſſary. But no under- 


{heriff ſhall abide in his office above one year; and if 
he does, by ſtatute'23 Hen. VI. c. 8. he forſeits-200/. 
a very large penalty in thoſe early days. And no'un- 
der ſheriff, or ſheriff's officer ſhall praQtife as an attor- 
ney, during the time he continues in ſuch office : for 
this would be a great inlet to partiality and oppreflion. 
But theſe ſalutary regulations are ſhamefully evaded, 
by practiſing in the names of other attorneys, and put- 
ting in ſham deputies by way of nominal under-ſheriffs : 
by reaſon of which, ſays Dalton", the ubder-ſheriff 
and bailiffs do grow ſo cunning in their ſeveral places, 
that they are able to deceive, and it may well be feared 


that many of them do deccive, both the king, the high- 


ſheriff, and the county. 
Bailiffs, or ſheriff's officers, are either bailiffs of hun- 


| dreds; or ſpecial bailiffs. Bailiffs of hundreds are of- 


ficers appointed over thoſe reſpective diſtricts, to collect 
ines therein; to ſummon juries ; to attend the judges 
and juſtices at the aſſiſes, and quarter ſeſſions; and 
alſo to execute writs and proceſs in the ſeveral hun- 
dreds. But, as theſe are generally plain men, and 


not thoroughly ſkilful in this latter part of their office, 


that of ſerving writs, and making/ arreſts and execu- 
tions, it is now uſual to join ſpecidf bailiffs with them; 
who are genera | 
ſheriffs on accoufit only of their adroitneſs and dexteri- 
t in hunting and ſeiſing their prey. The ſheriff being 
anſwerable for the miſdemeſnors of theſe bailiffs, they 
are therefore uſually bound in an obligation with ſure- 
ties for the due execution of their office, and thence are 
called bound- bailiffs; which the common people have 
corrupted into a much more homely àppellatiog. 


Stat. 3 Geo, I. c. 13. 5 4 Stat, 1 Hen. V. c. 4. T's 
"Stat, 42 Edw, III. c. 9. $ of ſheriffs, c. 115, 
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- Gaolers are alſo the-ſervants of-the ſheriff, and he cor 
muſt be reſponſible for their conduct. Their buſineſz but 
is to keep ſafely all ſuch perſons as are committed tv ill fes 
them by lawful warrant :-and, if they ſuffer any ſuch to ord; 
eſcape, the ſheriff ſhall anſwer it to the king, if it be a e. 
criminal matter; or, in a ciyil cafe, to. Ne par in l 
Jured 6. And to.this end the ſheriff cult ? have lands Wil © 
ſufficient within the county to anſwer the ki et 7 and 
people. The abuſes of gaolers and ſheriff's officers were 
toward the unfortunate perſons in their cuſtody, ae liber 
well reſtrained and e. againſt by ſtatute 32 Geo. ſall 
II. c. 28. and by e. 14 Geo. II | * 59. provi roga 
ſons are made for better preſgrving the health of pri laws 
ſoners, and preventing the gaol . = de ca 
The valt expenſe, which cuſtom hud introduced (fl 32” 
ſerving the office gf high-ſheriff, was grows fuch a i - 
durthen to the ſubje&, that it was enacted, By Natuic Wil . r, 
13.& 14 Car. II. C. 21. that no ſheriff (except of Lon. the | 
don, Weſtmorland, and towns which are countics of dilere 
themſelves) ſhould keep any table at the aſſiſes, except altar 
or his own family, or give any preſents to the judge; from 
or their ſervants, or have more than forty men in . i jon 
very: yet, for the ſake of ſaſety and decency, he may if be mi 
not have leſs than twenty men in England and twelve in not? 
Wales ; upon forfeiture, in any of Jp caſes, of zcol Wil „ m. 


II. The cortner's is alſo a very antient office at the N 
1 1 a 4 1 5 8 an l 


common law. He is called coroner, ceronaſor, becauſe 4 

hath, principally .to do with pleas of the crown, cr levied 

ſuch wherein the king, is more immediately concerned, © 
| JH culpa 


And in this light the lord chief juſtice of the king 

18 is the principal coroner. in the kingdom, A bas be 
{if be pleaſes), exerciſe the juriſdiction of a coroner.in 
any part of the realm ?. But there are alſo particular iſ ers 


and in 


Wot. 
8 Dalt. c. 118. 4 Rep. 3 . E. 41 c 7. 17 ö eſto 
Age. 9 Ede. H. A. 2. 2 Ed. © . . 4 Inft. 271. pain 
II. c. 4. 4 Edw. III. Cc 9. 5 9 4 Rep. 7 Years 

Edw. III. C. 4. 13 & 14 Car. J - | ; | 


— 


) (By ftatute 24 Geo. III. feff. 2. c. N pa TR ; 

" _ der he or —_ * kilo, r ib el yd chere * 
vidion'] me Penalty A to e ee by diftrgſs proc . Ta 
he 3E. 


not?: for the coroner ought to have an eſtate 
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coroners for every county of England; uſally four, 
but ſometimes fix, and ſometimes fewer *. This of- 
ficer * is of equal antiquity with the ſheriff; and was 
ordained together with him to keep the peace, when 
the earls gave up the wardſhip of the county. 


He is ſtill choſen by all the freeholders in the county 


court; as by the policy of our antient laws the ſheriffs, 
and conſervators of the peace, and all other officers 
were, who were concerned in matters that affected the 
liberty of the people? ; and as verderors of the foreſt 
ſtill are, whoſe buſineſs it is to ſtand between the pre- 
rogative and the ſubject in the execution of the foreſt 
laws. For this purpoſe there is a writ at common law 
de coronatore eligendoꝰ in which it is expreſsly com- 
manded the ſheriff, © quod talem eligi ſuciat, qui melius 
© ot ſciat, et velit, et poſit, officio it; intendere.” And, 
in order to effect this the more ſurely, it was enacted by 


the ſtatute 5 of Weſtm. 1. that none but lawful and 
diſcreet knights ſhould be choſen ; and there was an 


inſtance in the 5 Edw. III. of a man being removed 
from this office, becauſe he was only a merchant 5. 
But it is now ſufficient if a man hath lands enough to 
be made a knight, whether he be really knighted or 
| Puficient 
to maintain the dignity of his office, and anſwer any 
tines that may be ſet upon him for his miſbehaviour * ; 
and if he hath not enough to anſwer, his fine ſhall be 
levied on the county, as the puniſhment for electing 
an inſufficient officer). Now mdeed, through the 
culpable negle& of gentlemen of property, this office 
has been ſuttered to 2 
and indigent hands: ſo that although formerly no co- 
roners would condeſcend to be paid for ſerving their 
country, and they were by the aforeſaid ſtatute of 
Weſtm. 1. expreſsly forbidden to take a reward, under 


pain of great forfeiture to the king; yet for many 
ears paſt they have only deſired to be choſen ſor the 


I F. N. B. 163. 8 2 Inſt. 32. * 
Mirror. c. 1. F. 3. 7 F. N. B. 263, 164 · 
' 2 laſt. 558. '® foid. 5 


F. N. B. 163. 8 >#:Miirr, c. i. 5. 3-13 laſt. 273. 


* 3Edw, I. c. 10. 
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I into diſrepute, and get into low 
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' ſake of their perquiſites : being allowed fees for thei; F 
attendance by the ſtatute 3 Hen. VII. c. 1. which fe. yy 
Edward Coke complains of heavily ;; though ſince hi 4 

time thoſe fees have been much enlarged !. | 

The coroner is choſen for life: but may be remove L 
either by being made ſheriff, or choſen verderor, which i | 

are offices incompatible with the other; or by th 0 

| king's writ de coronatore exonerando, for a cauſe to: . - 

therein aſſigned, as that he is engaged in other bil- «] 

" neſs, is incapacitated by years or fickneſs, hath not. 3 
ſufficient eſtate in the county, or lives in an inconvet; * 
ent part of it. And by the ſtatute 25 Geo, II. c. 23 010 
extortion, neglect, or miſbehaviour, are allo mak * 

cauſes of removal. | „ | FI 

The office and power of a coroner are alſo, like tho: the { 

of the ſheriff, either judicial or miniſterial ; but prind. e 

pally judicial, This is in great meaſure aſcertained hy Jefor 

""Ratute 4 Edw. I. 4% officio coronatoris ; and conſiſts, firk a 
in inquiring, when any perſon is ſlain, or dies ſudden) ai 
or in priſon, concerning the manner of his death. Ar III 
this muſt be ſuper viſum corporis 6; for, if the bod ques 
be not found, the coroner cannot fit 7. He mull al rag 
fit at the very place where the death happened; al 0 y 

'his inquiry is made by a jury from four, five, or of wh 

the neighbouring towns, over whom he is to preli ae 

Ik any be fonnd guilty by this inqueſt of murder“ hers 
other homicide, he is to commit them to priſon , 
farther trial, and is alſo to inquire concerning th ls 
lands, goods and chattels, which are forfeited there) Ae 

but, whether it be homicide or not, he mult inqu 10 f 
whether any deodand has accrued to the king, ortl which t 
lord of the franchiſe, by this death: and mult ce "Ys 
the whole of this inquiſition (under his own ſeal a No 

the ſeals of the jurors) together with the exided N 

3 2 Inſt. 210 in territzrio ie mertuun in The & 
4 Stat. 25 Geo, II. c. 29. „tum quam wvulneratum et cg the prin 
5 F. N. B. 163, 194. « P;teſt enim homo etiam ex alis . Fein. 
4 Inſt. 271. ſubite mori.“ Stiernhook Mmions 
7 Thus, in the Gothic conſti- Geher. I. 3. c. 4. the peact 


tutian, before any fine was pay- Stat. 23 Hen, VIII. c. 
able by the neighbourhood, fer & 2 P. & M. c. 13. 2 Welt.) 
the ſlaughter of a man therein, bol. $. 310. Crampt. 264 
« de cerpore delicti conflare epirte- main. P. C. 621. 
bat; i. c. nn tam fuiſſe al:quem 5: 


* 4 Int 


x |, 


hen thereon to the court of king's bench, or the next aſſiſes. 
Another branch of his office. is to inquire concerning 
bs WY Ghipwrecks ; and certify whether wreck, or not, and 

WJ 4 is in pofſefliop, of the goods, Concerning treaſure- 
Ve, Oh trove, he 1s, alſo to inquire who; were, the finders, and 
nä where it is, and whether any one be ſuſpected of 
dei baring ſoupd and concealed a treaſure; ( and that 
tor; may be well perceived (faith the old ſtatute of Edw. 
bu I.) where ane Jiveth riotquſly, {haunting taverns, 
ai and hath done ſo df long time: whereupon. he 
. hr be attachey,, And held. jo, bail, upon this, ſuſpi- 
cion only., D anne dt 2211 2 is 29 

The minilterial office of the coroner is anly as the ſhe- 
riſf's wirr: e exception he taken to 
the ſheriff, for ſuſpicion of, partialjty, (as chat he is in- 
tereſted in the ſuit, or of kindred to either plaintiff or 
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writs “. | „„ „„ 
III. The next, ſpecies of ſubordinate magiſtrates, 

whom I am to conſider, are juſtices of the peace; 

the principal of whom is the cuſſos rolularum, or 


gard for the con- 


hath ever had a ſpecial care and re 
s the very end and 


ſervation of the peace; for peace 


but foundation of civil ſociety, AndTherefore, before the 
1 8 preſent conſtitution of juſtice was invented, there were 
* peculiar officers appointed by the common law for the 


maintenance of the public peace Of theſe ſome had, 
and ſtill have, this power annexed to other offices 
which they hold ; others had it merely by, itſelf, and 
were thence named cuſtodes or conſervatores pacis. Thoſe 
that were ſo virtute officii ſtill continue : but the latter 
ſort are ſuperſeded by the modern juſtices. | 


ingul 
r 

ce 
ſeal 1 
v iden 


un ir The king's majeſty is, by his office and dignity royal, 

'of cad x 3 i ' * ; - 8 10 

be principal conſervator of the peace within all his do- 

"ok 4Mihions ; and may give authority to any other to ſee 
the peace kept, and to puniſli ſuch as break it: hence 

1. c 5 | 7 5 ö 

V eſt. 9 * 4 Inſt. 2717. 2 Lambard. Eirenarch. 12. 
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defendant) the proceſs muſt then he awarded to the co- 
roner, inſtead of the ſheriff, for execution of the king's 


F keeper of the records of the Cooney. The common'law 


* 


Ch. 


us 
eri: 


On 1 
limb. 
writs 
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it is uſually called the king's peace. The lord chan- 
cellor or keeper, the lord treaſurer, the lord kigh 
Reward of England, the lord mareſchal, the lord high 
conſtable of . any fuch officers are h 
being) and all the juſtices of the cburt of king's beach 
(by virtue of their offices) and the maſter of the roh bette 
(by preſcription) are general conſervators of the peae count 
throughout the whole kingdom, and may commit all if taine: 
breakers of it, or bind them in recognizances to keey Ane 
«it-*-:- the other judges are only ſo in their own courts, upon 
The coroner is alſo a conſervator of the peace within tors © 
his on county * ; as is alfo the therift#z and both Wl the ki 
of them may take a recognizance or ſecurity for the ¶ the ki 
peace. Conſtables, tything men, and the like, are ab Ned co 
eonſer vators of the peace within their own juriſdictions; WM till the 
and may apprehend all breakers of the peace, and lf of try 
commit them, till they find ſureties for their keeping it, bonou 
Thoſe that were, without any office, fimply and The 
merely conſervators of the peace, either claimed that MW comm 
ower by preſcription 5 ; or were bound to exerciſe it Wi vas ſe 
2 tenure of their lands &; or, laſtly, were choſen points 
by the free holders in full county court before the fherlf; N peace, 
the writ for their election directing them to be eholen I determ 
de probioribus et potenticribus comitatus , 705 in cin numbe 
e pacis ?. But when queen Iſabel, the wife of Ed. ¶ directe. 
ward II, had contrived to depofe her huſband by a ſot . ¶ done w 
ced reſignation of the crown, and had ſet up his ſ ſon ru 
Edward III in his place; this, being a thing then wich“ P. & 
out example in Hhgians, it was much feared would MY named 
much alarm the, people : eſpecially as the old king u brmer! 
hving, though hurried ahout from caſtle to call rumber 


* * 


Till at laſt be met with an untimely death. To preveitMiion, tc 
therefore any riſings, or other diſturbance of the peace, Wſcvanc: 
the new king ſent writs to all the ſheriffs in England hem al 
the form of which is preſerved by Thomas Waling bps on 
ham s, giving a plauſible account of the manner d > prop 
his obtaining the crown; to wit, that it was dose vet exp 

4 Lamb. 12. N 3 TH ed | Stat, 

2 Briton. 3. . 6 Ibid. 17. Laml 
F. N. B. 8r, 7. bid. 15. Stat. 


Lamb. 14. 8 Hiſt, 4. D. 1227. Wy, III. 
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us pairts beneplacitzo: and withal commanding each 
fert chat the peace be kept throughout his baliwick, 
on pain and peril of diſinheritance and loſs of life and 
limb. And in a few weeks after the date of theſe 
writs, it was ordained in parliament *, that, for the 
better maintaining and keeping of the peace in every 
county, good men and lawful, which were no main- 
tainers of evil, or abettors in the country, ſhould be 
a/igned to keep the peace. And in this manner, and 
upon this occaſion. was the election of the conſerva- 
tors of the peace taken from the people, and given to 
the king; this aſſignment being conſtrued to be by 
the king's commiſſion 3, But ſtill they were only call- 
ed * e wardens, or keepers of the peace, 
till the ſtatute 34 Edw. III. c. 1. gave them the power 
of trying felonies; and then they acquired the more 
honourable appellation of juſtices “. —_ 
Theſe juſtices are appointed by the king's ſpecial 
commiſſion under- the great ſeal, the form of which 
was ſettled by all the judges, A4. D. 15905. This ap- 
points them all's, jointly and ſeyerally, to keep the 
peace, and any two or more of them to inquire of and 
determine felonies and other miſdemeſnors: in which 
number ſome particular juſtices, or one of them, are 
directed to be always included, and no buſineſs to be 
done without their preſence ; the words of the commil- 
lon running thus, * quorum aliguem verum, A. B. C. 
* D. c. unum ez volumus; whence the perſons fo 
named are uſually called juſtices of the quorum. And 
formerly it was cuſtomary to appoint only a ſelect 
number of juſtices, eminent for their {kill and diſcre- 
tion, to be of the guerum; but now the practice is to 
advance almoſt all of them to that dignity, naming 
them all over again in the quorym clauſe, except per- 
haps only ſome one inconſiderable perſon for the ſake 
(> propriety : and no exception is now allowable, for 
not expreſſing in the form of warrants, c. that the 


' Stat. 1. Edw. III c. 16. 4 Lamb. 23. 

*Lamb, 20. S bid. 43. 

3 Stat. 4 Edw. III. c. 2. 18 © Sce the form itdelf, Lanib. 
Wy, III. ft. 2. c. 2. | 35. Burn, tit. Juſtices, $ 1. 
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done, e is at libert & + - AO | Ast 
Touching the number and qualifications of theſe jul. it ſu 
tices; it was ordained by ſtatute 18 Edw. III. c. 2. tha Mnabl 
14s or three, of the beſt reputation in each county, Months 
ſhall be aſſigned to be keepers of the peace. But theton 


being found rather too few for that purpoſe, it wy 
provided by ſtatute 34 Edw. III. c. 1. that one lord 
and three, or four, of the moſt worthy men in th: 
county, with ſome learned in the law, fhall be ma 
juſtices. in every county. But aſterwards the number 
of juſtices, through the ambition of private perſons, be 


ta 
reſh + 
e oat! 
preſs 
rticu], 


ſupe 

came ſo large, that it was thought neceſſary by ſtatue mw 
12 Ric. Il, c. 10. and 14 Ric. II. c. 11. to reſtrain then .: tota! 
at firſt to fix, and afterwards to eight only. But this noch 
rule is now diſregarded, and the cauſe ſeems to be u fon, 
Lambard obſerved long ago*) that tke growing num: mne {c 
ber of ſtatute laws, committed from time to time two c 
the charge of juſtices of the peace, have occaſionel on of 
alſo (and very reaſonably) their encreaſe to a larger... the 
number. And, as to their K the ſtatute non of 
jaſt cited direct them to be of the beſt reputation, and confert 
moſt worthy men in the county: and the ſtatute , he 
| Ric. II. c. 9. orders them to be of the moſt ſufficien mio. 
knights, eſquires, and gentlemen of the law. Allo by ding a 
ſtatute 2 Hen. V. ſt. 1. c. 4. and ſt. 2. c. 1. they mul onſerre 
be reſident in their ſeyeral counties. And becauſ be por 
60ntrary to theſe ſtatutes, men of ſmall ſabſtance, hend on 
crept into the commiſſion, whoſe poverty made then ch has 
both covetous and contemptible, it was enacted by ita miſſion 
tute 18 Hen. VI. c. 11. that no juſtice ſhould be put Me; ane 


commiſſion, if he had not lands to the value of 204 


per annum. And, the rate of money being greatly a bee biſho 
tered ſince that time, it is now enacted by ſtatute nin hi 
Geo. Il. c. 11, that every jultice, except as is them 16 
excepted,. ſhall have 100 J. per annum clear of all c 1185 


ductions; and, if he acts without ſuch qualification,“ 


I Stat. 26 Geo. II. AY 27. See 2 Lamb. 34- 
alſo ſtat. 5 Geo. III. c. 21. | 


kg. 9 Penzons, i 


hall ſorſeit 100/ This qualification “ is almoſt an 
quivalent to the 20/. per annum required in Henry the 
xth's time: and of this? the juſtice muſt now make 
ath. Alſo it is provided by the act 5 Geo. II. that no 
raiſing attorney, ſolicitor, or proctor, ſhall be ca- 
able of acting as a juſtice of the peace. - '"_ _ 
As the office of theſe juſtices is conferred by the king, 


jul. it ſubſiſts only during his pleaſure; and is deter- 
that Winable, 1. By the demiſe of the crown; that is, in ſix 
nt), onths after 3. But if the ſame juſtice is put in com- 
heſe ton by the ſucceſſor, he ſhall not be obliged to ſue + 


t a new dedimus, or to ſwear to his qualification 


ord, Wrejh 4 : nor, by reaſon of any new commiſſion, to take 
the e 0aths more than once in the ſame reign. 2. By 
nad: preſs writ under the great ſeal ©, diſcharging any 


ticular perſon from being any longer a juſtice. 3. 
be · y ſuperſeding the commiſſion by writ of ſuperſedeas, 
atute ich ſuſpends the power of all the juſtices, but does 
then WS: totally deſtroy it; ſeeing it may be revived again 
t tho another writ, called a procedendo. 4. By a new com- 
ſion, which virtually, though ſilently, diſcharges 
the former juſtices that are not included therein; 
two commiſſions cannot ſubſiſt at once. 5. By ac- 


ionel non of the office of ſheriff or coroner ?. - Formerly - 
arg Was thought, that if a man was named in any com- 
ature ion of the peace, and had afterwards a new digni- 
„ and0Wconferred upon him, that this determined his of. 
ne ii he no longer anſwering the deſcription of the 
hcient miſſion : but now it is provided, that, notwith- ' 
Iſo bing a new title of dignity, the- juſtice on whom it 
7 mV rferred ſhall ſtill continue a juſtice. ke Eb 
cauſe de power, office, and duty of a juſtice of the peace 


nd on his commiſſion, and on the ſeveral ſtatutes 
ch have created objects of his juriſdiction. His 
miſſion, firſt, empowers him ſingly to conſerve the 
e; and thereby gives him all the power of the an- 
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tute ) 
therein 
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dee biſhop Fleetwood's cal- 5 Stat. 7 Geo. III. c. 9. 
ons in his chrenicin pretioſum, 5 Lamb. 67. 

a. 18 Geo. II. c. 20. 7 Stat. 1 Mar. ſt. 1. c. 8. 
Rat, 1 Ann. c. 8. s Stat. 1 Edw. VI. c. 7. 
ut. 1 Geo, III. c. 13. 8 
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tient conſervators at the common law, in ſuppreſſing If 
fiots and affrays, in taking ſecurities for the peace, thoſe 
and in apprehending and committing felons and other I juris 
inferior criminals. It alſo empowers any two or more WW lhroi 
to hear and determine all felonies and other offences; IV. 
which is the ground of their juriſdiction at ſeſſions, of n 
which more will be ſaid in its proper place. And as konin 
to the powers given to one, two, or more juſtices by WM hut, 
the ſeveral ſtatutes, which fiom time to time have conſta 
heaped upon them ſuch an infinite variety of buſineſs, ¶ duce j 
that few care to undertake, and fewer underſtand, the WM that 1 
office; they are ſuch and of ſo great importance to the MW Latin 
public, that the country is greatly obliged to any wor- W ire, 

thy magiſtrate, that without ſiniſter views of his own WM France 
will engage in this troubleſome ſervice. And there- he was 
fore, if a well-meaning juſtice makes any undeſigned 
ſlip in his practice, great lenity and indulgence are 
ſhewn to him in the courts of law; and there are ma. 
ny ſtatutes made to protect him in the upright dil- 


charge of his office“; which, among other privileges, like, ey 
prohibit ſuch juſtices ſrom being ſued for any over-W inghan 
ſights without notice beforehand ; and ſtop all ſuits be· ¶ fppreſ 
gun, on tender made of ſufficient amends. But, on x111 = . 
the other hand, any malicious or tyrannical abule oiWhyer e 
their office is uſually ſeverely; puniſhed ; and all per Mi as it 
ſons who recover a verdict againſt a juſtice, for an ute of 


wilful or malicious injury, are entitled to doubiMhat for 
coſts. ; bes in 
It is impoſſible upon our preſent plan to enter; mii I natters 
nutely into the particulars of the accumulated autho Conſt: 
rity, thus committed to the charge of theſe magiſtrates Rtty co 
I muſt therefore refer myſelf at preſent to ſuch ſubſ i le ſtatu 
quent part of theſe commentaries, as will in their turm ppointe 
comprize almoſt every object of the juſtices juriſdiiltreq ove 
on: and in the mean time recommend to the tude! by the j 
the peruſal of Mr. Lambard's ejrenarcha, and D wrable 
Burn's juſtice of the peace ; wherein he will find eve he pett 
thing relative to this ſubject, both in antient and ad parii 
dern practice, collected with great care and accuracy 
and diſpoſed in a moſt clear and judicious method. 
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' I ſhall next conſider ſome officers of lower rank than 
, Wl thoſe which have gone before, and of more confined 
r Wl juriſdiction ; but (ill ſuch. as are univerſally in uſe 
e through every part of the kingdom, ; 

; V. Fourthly, then, of the conſtable. The word 
oon fable is frequently ſaid to be derived from the Saxon, 
s boning-Fxapel, and to ſignify the ſupport of the king. 
y Wl But, as we borrowed the name as well as the office of 
re Wl conſtable from the French, I am rather inclined to de- 
s, Wl duce it, with fir Henry Spelman and Dr. Cowel, from 
he chat language: wherein it is plainly derived from the 
he Latin comes /tabuli, an officer well known in the em- 
r- pire; ſo called becauſe, like the great conſtable of 
France, as well as the lord high conſtable of England, 
he was to regulate all matters of chivalry, tilts, tour- 
nments, and feats of arms, which were performed on 
horſeback. This great office of lord high conſtable 
hath been diſuſed in England, except only upon great 
and ſolemn occaſions, as the king's coronation and the 
like, ever fince the attainder of Stafford duke of Buck- 
ngham under king Henry VIII; as in France it was 
ſuppreſſed about a century after by an edi& of Louis 
XIII: but from this office, ſays Lambard ?, this 
e o bwer conſtableſhip was firſt drawn and fetched, and. 
b as it were a very finger of that hand. For the ſta- 
mute of Wincheſter 3, which appoints them, direds 
bat for the better keeping of the peace, two conſta- 
les in every hundred and franchiſe fhall inſpect all 
matters relating to arms and armour. 

Conſtables are of two ſorts, high conſtables, and 
ate etty conſtables. The former were firſt ordained by 
be ſtatute of Wincheſter, as before mentioned; are 
ppointed at the court leets of the franchiſe or hun- 
lred over which they preſide, or, in default of that, 
ty the juſtices at their quarter ſeſſions; and are re- 
dovable by the ſame authority that appoints them“. 
The petty conſtables are inferior officers in every town 
ad pariſh, ſubordinate to the high conſtable of the 


'Philips's life of Pole. 111. 313 Edw. I. c. 6. 
ol conſtables: 5. 3 Salk. 150. 


355 The Rio nr s Book. I. 
hundred, firſt inſtituted about the reign of Edw. 111 =, 
Thele petty conſtables have two offices united in them; 
the one antient, the other modern. Their antient of. 
fice is that of headborough, tithing-man, or borſholder; 
of whom we formerly ſpoke *, and who are as antient 
as the time of king Alfred: their modern. office is 
that of conſtable merely; which was appointed (as was 
obſerved) ſo lately as the reign of Edward WI, in or- 
der to afliſt the high conſtable 3. ' And in general the 
antient headboroughs, tithing-men, and borſholders, 
were made uſe of to ſerve as petty conſtables; though 
not ſo generally, but that in many places they til} 
continue diſtin officers from the conſtable. * They are 
all choſen by the jury at the court leet; or if no court 
leet be held, are appointed by two juſtices of the 
peace . N 
The general duty of all conſtables, both high and 
petty, as well as of the other officers, is to keep the 
king's peace in their ſeveral diſtricts; and to. that pur- 
poſe they are armed with very large powers, of arreſt- 
ing, and impriſoning, of breaking open houſes, and 
the like: of the extent of which powers, conſidering 


what manner of men are for the moſt part put into 


theſe offices, it is perhaps very well that they are ge- 
nerally kept in ignorance. One of their principal du— 
ties. ariſing from the ſtatute of Wincheſter, which ap- 
points them, is 10 keep watch and ward in their reſpec- 
tive juriſdictions. Ward, guard, or cuffodia, is chiefly 
applied to the day time, in order to apprehend rioters, 
and robbers on the highways; the manner of doing 
which is left to the diſcretion of the juſtices of the 
peace and the conſtable 5; the hundred: being howeve 
anſwerable for all;robberies committed therein, by day 
light, for having kepr negligent guard. Watch is pro 
perly aplicable to the night only, (being called among 
our Teutonic anceſtors wac/t or wacta ) and it begin- 
at the time when the ward ends, and ends when that 


s Dalt. juſt. c. 204. 
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begins: for, by the ſtatute of Wincheſter, in walled 
towns the gates ſhall be cloſed from ſunſetting to ſun- 
riſing, and watch ſhall be kept in every borough and 


town, eſpecially in the ſummer ſeaſon, to apprehend 


all rogues, vagabonds, and night-walkers, and make 
them give an account of themſelver. The conſtable 
may appoint watchmen, at his diſcretion, regulated 
by the cuſtom of the place, and theſe, being his depu- 
ties, have for the time being the authority of their 
principal. But, with regard to the infinite number of 
other minute duties, that are laid upon conſtables by 
a diverſity of ſtatutes, I muſt again refer to Mr. Lam- 
bard and Dr. Burn; in whoſe compilations may be 
alſo ſeen, what powers and duties belong to the con- 
ſtable or tithing-man indifferently, and what to the 
conſtable only : for the conſtable may do whatever the 
tithing-man may; but it does not hold e conver/o, the 
tithing-man not having an equal power with the cone 
ſable Y | 

V. We are next to conſider the ſurveyors of the 
high-ways. Every pariſh is bound of common right 
to keep the high roads, that go through it, in good 
and ſufficient repair; unleſs by reaſon of the tenure 
of Jands, or otherwiſe, this care is conſigned to ſome 
particular private perſon, From this burthen no man 
was exempt by our antient laws, whatever other im- 
munities he might enjoy: this being part of the trinode 
wceſitas, to which every man's eſtate was ſubject; viz. 
expeditio contra hoflem, arcium conſtructio, et pontium re- 
jaratio, © For, though the reparation of bridges only 
s expreſſed, yet that of roads alſo muſt be under- 
lood ; as in the Roman law, ad inflrudiones reparati- 
m:ſque itinerum et pontium, nullum genus hominum, nul- 
luſque dignitatis ac vencrationis meritis, ceſſare oportet *. 
ind indeed now, for the moſt part, the care of the 
wads only ſeem to be left to the pariſhes; that 
i bridges being in great meaſure devolved upon 
de county at large, by ſtatute 22 Hen. VIII. c. 5. If 
ae pariſh negle&ed theſe repairs, they might former- . 
f, as they may ſtill, be indicted for ſuch their neglect: 
ut it was not then incumbent on any particular officer 
"call the pariſh together, and ſet them upon this 
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choſen in every pariſh 3. | | 
Theſe ſurveyors. were originally, according to the 
ſtatute of Philip and Mary, to be appointed by the 


copftqpte and church-wardens of the pariſh ; but now 
they are conſtituted by two neighbouring juſtices, out 
of ſuch inhabitants or others, as are deſcribed in ſta- 
tuts 1 3 Geo. III. c. 78. and may have ſalaries allotted 
them for their trouble. : 

Their office and duty cenſiſt in putting in execution 
a variety of laws for the repairs of the public high- 
ways; that is, of ways leading from one town to an- 
other, all which are now reduced into one act by ſta- 
tute 13 Geo. III. c. 78. which enacts, 1. That they may 


remove all annoyances in the highways, or give no- 


tice to the owner to remove them; who is liable to pe- 
nalties on non-compliance. 2. They are to call toge- 
ther all the inhabitants and occupiers of lands, tene- 
ments, and hereditaments within the pariſh, ſix days 
in every year, to labour in fetching materials or re- 
Pairing the highways: all perſons keeping draughts 
(of three a, 5c &c.) or occupying lands, being 
obliged to ſend a team for every draught, and for eve- 
ry 50. a year, which they keep or occupy ; perſons 
Lops leſs than a draught, or occupying leſs than 
50 l. a year, to contribute in a leſs proportion; and 


all other perſons chargeable, between the ages of 


eighteen and ſixty-five, to work or find a labourer. 
But they may compound with the ſurveyors, at certain 
eaſy rates eſtabliſhed by the act. And every cartway 
leading to any market-town muſt be made twenty feet 
wide at the leaſt, if the fences will permit; and may 
be increaſed by two juſtices, at the expenſe of the pa- 
Tiſh, to the breadth of thirty feet. 3. The ſurveyors 
may lay out their own money in purchaſing materials 
for repairs, in erecting guide-poſts, and making drains, 
7 This office, Mr. Dalton (juſt. ing the Roman ways with thoſe 
cap. 50.) ſays, exactly anſwers of our country pariſhes ; but allo 
that of the curatores viarum of the becauſe one Thermus, who Wis 
Romans; but it ſhould ſeem that the curator of the Flaminia 
theirs was an office of rather way, was candidate for the con- 
moxe dignity and authority than fulſhip with Julius Cæſar. (C. 
ours: not only from comparing ad Aitic. l. 1. ep. 1). 
the method of making and mend: | | 


work; for which reaſon by the ſtatute 2 & 3 Ph. & M. 
c. 8. ſarveyors of the highways were ordered to be 
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and ſhall be reimburſed by a rate, to be allowed at 2 
ſpecial ſeſſions. 4. In caſe the perſonal labour of the 
pariſh be not ſufficient, the ſurveyors, with the conſent 
of the quarter ſeſſions, may levy a rate on the pariſh, 
| in aid of the perſonal duty, not exceeding, in any one 
year, together with the other highway rates, the ſum 
5 of 9 d. in the pound; for the dus application of which 
they are to account upon eath. As for turnpikes, 


| which are now, pretty generally introduced in aid of 
ſuch rates, and the law relating to them, theſe depend 

n principally on the particular powers granted in the ſe- 

* veral road acts, and upon ſome general proviſions 


which are extended to all turnpike roads in the king 
dom, by ſtatute 13 Geo. III. c. 84. amended by many 
ſubſequent acts“. | 

VI. 1 proceed therefore, laſtly, to confider the over- 
ſeers of the poor; their original, appointment, and duty. 

The poor of England, till the time of Henry VIII, 
ſubſiſted entirely upon private benevolence, and the 
charity of well diſpoſed chriſtians. For, though it 
appears by the mirrour 5, that by the common law the 
poor were to be ſuſtained by parſons, rectors of the 
church, and the pariſhioners ; ſo that none of them 
« die for default of ſuſtenance ;” and though by the 
ſtatutes 12 Ric. II. c. 7. and 19 Hen. VII. c. 12. the 
poor are directed to abide in the cities or towns where- 
in they were born, or ſuch wherein they had dwelt 
ſor three years, (which ſeem to be the firſt rudiments 
of pariſh ſettlements) yet till the ſtatute 27 Hen. VIII. 
c. 25. I find no compulſory method chalked out for 
this purpoſe: but the poor ſeem to have been leſt to 
ſuch relief as the humanity of their neighbours would 
afford them. The monatteries were, in particular, 
their principal reſource; and, among other bad effects 
which attended the monaſtic inſtitutions, it was not 
perhaps one of the leaſt (though frequently eſteemed 
quite otherwiſe) that they fupported and fed a very nas 
merous and very idle poor, whoſe faſtenance depend. 
ed upon what was daily diſtributed in alms at che gates 
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From being ſufficient for the care of the poor through- 
out the kingdom at large: and therefore, after many 
bother fruitleſs experiments, by ſtatute 43 Eliz. c. 2. 
overſeers of the poor were appointed in every pariſh, 
By virtue of the ſtatute laſt mentioned, theſe over- 
ſeers are to be nominated yearly in Eaſter-week, or 
within one month after, (though a ſubſequent nomina- 
tion will be valid ©) by two juſtices dwelling near the 
pariſh. They muſt be ſubſtantial houſeholders, and ſo 
expreſſed to be in the appointment of the juſtices ?. 


are principally theſe: firſt, to raiſe competent ſums for 
the neceſſary relief of the poor, impotent, old, blind, 
and ſuch other, being poor and not able to work: and 
ſecondly, to provide work for ſuch as are able, and 
cannot otherwiſe get employment: but this latter part 
of their duty, which, according to the wiſe regulati- 
ons of that ſalutary ſtatute, ſhould go hand in hand 
with the other, is now moſt ſhamefully neglected. 
However, for theſe joint purpoſes, they are impower- 
ed to make and levy rates upon the ſeveral iphabitants 
of the pariſh, by the ſame a& of parliament ; which 
has been farther explained and enforced by ſeveral fub- 
ſequent ſtatutes. | | 
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of the religious houſes. But, upon the total diſſolu- 3 
tion of theſe, the inconvenience of thus encouraging | 
the poor in habits of indolence and beggary was quick- be 
ly felt throughout the kingdom: and abundance of ſta- 2. 
tutes were made in the reign of king Henry the eighth an 
and his children, for providing for the poor and im- la 
233 which, the preambles to ſome of them recite, of 
ad of late years greatly increaſed. Theſe poor were hot 
principally of two ſorts: ſick and impotent, and there- apc 
fore unable to work ; idle and ſturdy, and therefore duff 
able, but not willing, to exerciſe any honeſt employ- don 
ment. To provide in ſome meaſure for both theſe, in dea 
and about the metropolis, Edward the ſixth founded dige 
three royal hoſpitals; Chriſt's and St. Thomas's, who 
for the relief of the impotent through infancy or fick- Prop 
neſs; and Bridewell for the puniſſiment and employ- mov 
ment of the vigorous and idle. But theſe were far Fa T'3 


heir office and duty, according to the ſame ſtatute, 
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The two great objects of this ſtatute ſeem to have 
been, 1. To relieve the impotent poor, and them only. 
2. To find employment for ſuch as are able to work: 
and this principally by providing ſtocks of raw mate- 
rials to be worked up at their ſeparate homes, inſtead 
of accumulating all the poor in one common work- 
houſe ; a practice which puts the ſober and diligent 
upon a level (in point of earnings) with thoſe who are 
diſſolute and idle, depreſſes the laudable emulation of 
domeſtic induſtry and neatneſs, and deſtroys all en- 
dearing family connexions, the only felicity of the in- 
digent. Whereas, if none were relieved but thoſe 
who are incapable to get their livings, and that in 
proportion to their incapacity; if no children were re- 
moved from their parents, but ſuch as are brought up 
in rags and idleneſs: and if every poor man and his 
family were regularly furniſhed with employment, and 
allowed the whole profits of their labour; —a ſpirit of 
buſy cheerfulneſs would ſoon diffuſe itſelf through eve- 
ry cottage ; work would become eaſy and habitual, 
when abſolutely neceſſary for daily ſubſiſtence ; and 
the peaſant would go through his work without a 
murmur, if aſſured that he and his children (when in- 
capable of work through infancy, age, or infirmity) 
would then, and then only, be entitled to ſupport from 
bis opulent neighbours. | 

This appears to have been the plan of the ſtatute of 
queen Elizabeth; in which the only defe& was confin- 
ing the management of the poor to ſmall, parochial, 
diſtricts; which are frequently incapable of furniſhing 
proper work, or providing an able director. How- 
ever, the laborious poor were then at liberty to ſeek 
employment wherever it was to be had: none being 
obliged to reſide in the places of their ſettlement, but 
lach as were unable or unwilling to work; and thoſe 
places of ſettlement being only ſuch where they were 
torn, or had made their pros originally for three 
years ®, and afterwards (in the caſe of vagabonds) for 
ene year only“. | 8 

8 tat. 19 Hen. VII. c. 12. 1 16. 14. Eliz. c. g. 
Ew. VI. c. 3. 3 Edw. VI. 2 9 Stat. 39 Eliz. c. 4. 
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After the reſtoration a very different plan was adopt- 
ed, which has rendered the employment of the poor 
more difficult, by authorizing the ſubdiviſion of pa- 
riſhes; has greatly encreaſed their number, by con- 
fining them all to their reſpective diſtricts; has given 
birth to the intricacy of our poor-laws, by multiplying 
and rendering more eaſy the methods of gaining ſet- 
tlements; and, in conſequence, has created an infinity 
1 of expenſive law- ſuits between contending neighbour- 
_ Hoods, concerning thoſe ſettlements and removals. 
| By the ſtatute 13 & 14 Car. II. c. 12. a legal ſettlement 
was declared to be gained by birth; or by inhabitancy, 
apprenticeſbip, or fervice, for forty days: within which 
period all intruders were made removable from any 
pariſh by two juſtices of the peace, unleſs they ſettled 
in a tenement of the annual value of 101. The frauds, 
naturally conſequent upon this proviſion, which gave 
a ſettlement by ſo ſhort a reſidence, produced the ſta- 
tute 1 Jac. II. c. 19, which directed notice in writing to 
be delivered to the pariſh officers, before a ſettlement 
could be gained by ſuch reſidence. Subſequent pro- 
viſions allowed other circumſtances of notoriety to be 
equivalent to ſuch notice given; and thoſe circum- 
ſtances have from time to time been altered, enlarged, 
or reſtrained, whenever the experience of new incon- 
veniencies, ariſing daily from new regulations, ſug- 
geſted the neceſſity of a remedy. And the doctrine of 
certificates was invented, by way of counterpoiſe, to 
reſtrain a man and his family from acquiring a new 
- ſettlement by any length of reſidence whatever, unleſs 
in two particular excepted caſes; which makes pariſhes 
very cautious of giving ſuch certificates, and of courſe 
confines the poor at home, where frequently no ade- 

ate employment can be had. 

Ihe law of ſettlements may be therefore now reduced 
to the following general heads; or, a ſettlement in a pa- 
riſh may be acquired, 1. By birth; for, wherever a 
child. is firſt known to be, that is always prima facie the 
place of ſettlement, until ſome other can be ſhewn *. This 
is alſo generally the place of ſettlement of a baſtard 

child3; for a baſtard having in the eye of the law no fa- 
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ther cannot be referred to his ſettlement, as other chile 
dren may*, But, in legitimate children, though the place 
of birth be prime facie the ſettlement, yet it is not con- 
cluſively ſo; for there are, 2. Settlements by paren- 
tage, being the ſettlement of one's father or mother: 
all legitimate children being really ſettled in the pariſh 
where their parents are ſettled, until they get a new 
ſettlement for themſelves . A new ſettlement may be 
acquired ſeveral ways; as, 3. By marriage. For a 
woman, marrying a man that is ſettled in another pa- 
riſh, changes her own ſettlement : the law not permit- 
ting the ſeparation of huſband and wife . But if the 
man has no ſettlement, her's is ſuſpended during his 
life, if he remains in England and 1s able to maintain 
her; but in his abſence, or after his death, or during 
(perhaps) his inability, ſhe may be removed to her old 
ſettlement 5, The other methods of acquiring ſettle- 
ments in any pariſh are all reducible to this one, of forty 
days reſidence therein: but this forty days refidence 
(which is conſtrued to be lodging or lying there) muſt 
not be by fraud, or ſtealth, or in any clandeſtine man- 
ner; but made notorious, by one or other of the fol- 
lowing concomitant circumſtances. The next method 
therefore of gaining a ſettlement, is, 4. By forty days 
reſidence, and notice. For if a ſtranger comes into a pa- 
riſh, and delivers notice in writing of his place of abode, 
and number of his family, to one of the overſeers (which 
muſt be read in the church and regiſtered) and reſides 
there unmoleſted for forty days after ſuch notice, he is 
legally ſettled thereby 6. For the law preſumes that 
ſuch a one at the time of notice is not likely to become 
chargeable, elſe he would not venture to give itz or 
that in ſuch caſe, the pariſh would take care to remove 
him. But there are alſo other circumſtances equivalent 
to ſuch notice: therefore, 5. Renting for a year a tene- 
ment of the yearly value of ten pounds, and reſiding 
forty days in the pariſh, gains a ſettlement without 
notice? ; upon the principle of having ſubſtance enough 
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to gain credit ſor ſuch a houſe. 6. Being charged to 
and paying the public !axes and levies of the pariſh; 
excepting thoſe for ſcavengers, highways *, and the 
duties on houſes and windows ?) and, 7. Executing, 
when legally appointed, any public parochial effice for 
a whole year in the pariſh, as church-warden, c.; 
are both of them equivalent to notice, and gain a 
ſettlement , if coupled with a reſidence of forty days. 
8. Being hired for a year, when unmarried and child- 
leſs, and ſerving a year in the ſame ſervice; and 9. 
Being bound an apprentice, give the ſervant, and ap- 
prentice a ſettlement, without notice 5, in that place 
wherein they ſerve the laſt forty days. This is meant 
to encourage application to trades, and going out to 
reputable ſervices. 10. Laſtly, the having an eſtate of 
one's own, and refiding thereon. forty days, however 
ſmall the value may be, in caſe it be acquired by a& of 
law or of a third perſon, as by deſcent, gift, deviſe, 
c. is a ſuſficient ſettlement 6: but if a man acquire it 
by his own act, as by purchaſe, (in its popular ſenſe, 
in conſideration of money paid) then unleſs the conſi- 
deration advanced, bona fide, be zol. it is no ſettlement 
for any longer time, than the perſon ſhall inhabit 
thereon ?. He is in no caſe removeable from his own 
property; but he ſhall not, by any trifling or fraudu- 
lent purchaſe of his own, acquire a permanent and 
laſting ſettlement. 

All perſons, not ſo ſettled, may be removed to their 
own pariſhes, on complaint of the overſeers, by two 
juſtices of the peace, if they ſhall adjudge them likely 
to become chargeable to the pariſh, into which they 
have intruded: unleſs they are in a way of getting a 
legal ſettlement, as by having hired a houſe of 10/. per 
annum, or living in an annual ſervice ; for then they 
are not removeable 8. And in all other caſes, if the 
pariſh to which they belong will grant them a certifi- 
cate, acknowleging them to be heir pariſhioners, they 
cannot be removed merely becauſe /ikely to become 


11. 8 & 9 W. III. c. 10. 31 Geo. 
A. e. 1. 

6 Salk. 524. 
7 Stat. 9 Geo. I. c. 7. 

s Salk. 472, ; 


2 Stat. 9 Geo. I. e. 7. F. 6. 

3 Stat. 21 Geo. II. c. 10. 18 
Geo. III. c. 26. 
4 Stat. 3 & 4 W. and M. c. 11. 
5 Stat. 3 & 4 W. and M. c. 
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chargeable, but only when they become actually char. 
geable *. But ſuch. certificated perſon can gain no 
ſettlement by any of the means above-mentioned ; un- 
leſs by renting a tenement of 10. per annum, or by 
ſerving an annual office in the pariſh, being legally 
placed therein : neither can an apprentice or ſervant to- 
ſuch certificated perſon gain a ſettlement by ſuch their 
ſer dies „ E 

Theſe are the general heads of the laws relating to 
the poor, which, by the reſolutions of the courts of 
juſtice thereon within a century paſt, are branched into 
a great variety. And yet notwithſtanding the pains 
that have been taken about them, they ſtill remain very 
imperfect, and inadequate to the purpoſes they are de- 
ſigned for: a fate, that has generally attended moſt of 
our ſtatute laws, where they have not the foundation 
of the common law to build on. When the ſhires, the 
hundreds, and the tithings, were kept in the ſame ad- 
mirable order in which they were diſpoſed by the great 
Alfred, there were no perſons idle, conſequently none 
but the impotent that needed relief: and the ſtatute of 
43 Eliz. ſeems entirely founded on the ſame principle.. 
But when this excellent ſcheme was neglected and de- 
parted from, we cannot but obſerve with concern,. 
what miſerable ſhifts and lame expedients have from 
time to time been adopted,. in order to patch- up the 
flaws occaſioned by this neglet. There is not a more 
neceſſary or more certain maxim in the frame and con- 
ſtitution of ſociety, than that every individual muſt: 
contribute his fhare, in order to the well-being of the 
community: and ſurely they muſt be very deficient 
in ſound policy, who ſuffer one half of a-pariſh to con- 
tinue idle, diſſolute, and unemployed ; and at length 
are amazed to find, that the induſtry of the other half 
is not able to maintain the whole. 


1 Stat. 8 & g W. III. c. 20. 2 Stat. 12 Ann. e. 18. 
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CHAPTER TRI TENTH. 


DENIZ ENS, ox NATIVES. 


Havns, in the eight preceding chapters, treated 
of perſons as they fand in the public relations of agi 
trates, I now proceed to conſider ſuch perſons as fall 
under the denomination of the people. And herein all 
the inferior and ſubordinate magiſtrates, treated of in 
the laſt chapter, are included. 

The firſt and moſt obvious diviſion of the people is 
into aliens and natural-born ſubjects. Natural-born 
ſubjects are ſuch as are born within the dominions of 
the crown of England; that is, within the ligeance, or 
as it is generally called, the allegiance of the king: 
and aliens, ſuch as are born out of it. Allegiance is 
the tie, or /igamen, which binds the ſubject to the king, 
in return for that protection which the king affords 
the ſubject. The thing itſelf, or ſubſtantial part of it, 
is founded in reaſon and the nature of government; 
the name and the form are derived to us from our 

Gothic anceſtors. Under the feodal ſyſtem, every 
owner of lands held them in ſubjection to ſome ſuperior 
or lord, from whom or whoſe anceſtors the tenant or 
vaſal had received them: and there was a mutual truſt 
or confidence ſubſiſting between the lord and vaſal, 
that the lord ſhould protect the vaſal in the enjoyment 
of the territory he had granted him, and, on the other 
hand, that the vaſal ſhould be faithful to the lord and 
defend him againſt all his enemies. This obligation 
on the part ofthe vaſal was called his fidelitas or Fatty: 
and an oath of fealty was required, by the feodal law, 
to be taken by all tenants to their landlord, which is 
couched in almoſt the ſame terms as our antient oath 
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there was frequently a ſaving or exception of the fait 
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of allegiance :: except that in the uſual oath of fealtj 
due to a ſuperior lord by name, under whom the land- 
lord himſelf was perhaps only a tenant or vaſal. But 
when the acknowlegement was made to the abſolute 
ſuperior himſelf, who was vaſal to no man, it was no 
longer called the oath of fealty, but the oath of allegi- 
anee ; and therein the tenant ſwore to bear faith to his 
ſovereign lord, in oppoſition to all men, without an, 

{aving or exception: contra omnes homittes fidelitatem 
fecit 3,” Land held by this exalted ſpecies of fealt 

was called ſeudum ligium, a liege fee; the.vaſals bamt- 


nes ligii, or liege men; and the ſovereign their minus 


ligius, or liege lord. And when ſovereign princes did 
homage to each other, for lands held under their reſ- 
pective ſovereignties, a diſtinction was always made 
between ſimple homage, which was only an acknow- 
legement of tenure ?; and ſiege homage, included the 
fealty before-mentioned, and the ſervices conſequent 
upon it. Thus when our Edward. III, in 1329, did 
homage to Philip VI of France, for his ducal domini- 
ons on that continent, it was warmly diſputed of what 
ſpecies the homage was to be, whether ſiege or ſimple 
homage 5. But with us in England, it becoming a 
ſettled principle of tenure, that all lands in the king- 
dom are holden of the king as their ſovereign and lord 
paramount, no oath but that of fealty could ever be 
taken to inferior lords, and the oath of allegiance was 
neceſſarily confined to the perſon of the king alone. 
By an eaſy analogy the term of allegiance was ſoon 
brought to ſignify all other engagements, which are 
due —_ ſubjects to their prince, as well as thoſe duties 
which were ſimply and merely territorial. And the 
oath of allegiauce, as adminiſtered for upwards of fix 
hundred years 5, contained a promiſe ** to be true and 
faithful to the king and his heirs, and truth and faith 
to bear of life and limb and terrene honour, and not 
„to know or hear of any ill or damage intentend 
„him, without defending him therefrom.” Upon 


22 Feud. 8, 6, 7. | xxiii. 420. o 
3 Feud. 99. . © Mirror. c. 3. § 35. Fleta. 3. 
47 Rep. Calvin's caſe. 5. 16 Briton, c. 29. 7 Rep. Calvin's 
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which ſir Matthew Hale * makes this remark ; that it 
was ſhort and plain, not entangled with long or intri- 
cate clauſes or declarations, and yet is comprehenſive 
of the whole duty from the ſubje& to his ſovereign, 


But, at the revolution, the terms of this oath being 


thought perhaps to favour too much the notion of non- 
reſiſtance, the preſent form was introduced by the con- 
vention parliament, which is more general and inde- 
terminate than the former; the ſubje& only promiſing 
6 that he will be faithful and bear true allegiance to 
© the king,” without mentioning * his heirs,” or ſpeci- 
fying in the leaſt wherein that allegiance conſiſts. 
The oath of ſupremacy is principally calculated as a re- 
nunciation of the pope's pretended authority : and the 
oath of abjuration, introduced in the reign of king 
William 3, very amply ſupplies the looſe and general 
texture of the oath of allegiance ; it recognizing the 
right of his majeſty, derived under the act of ſettle- 


ment; engaging to ſupport him to the utmoſt of the ju- 


ror's power ; promiſing to diſcloſe all traiterous con- 
ſpiracies againſt him; and expreſsly renouncing any 


claim of the deſcendants of the late pretender, in as 


clear and explicit terms as the Engliſh language can 
furniſh. This oath muſt be taken by all perſons in any 


office, truſt, or employment; and may be tendered by * 


two juſtices of the peace to any perſon, whom they 
ſhall ſuſpect of diſaffe ction . And the oath of allegi- 
ance may be tendered 5 to all perſons above the age of 


twelve years, whether natives, denizens, or aliens, ei- 


ther in the court-leet of the manor, or in the ſheriff's 
tourn, which is the court-leet of the county. 

But, beſides theſe expreis engagements, the law 
alſo 'holds that there is an implied, original, and vir- 
tual allegiance, owing from every ſubject to his ſove- 
reign, antecedently to any expreſs promiſe ; and al - 
though the ſubje& never ſwore any faith orallegiancein 
form. For as the king, by the very deſcent of the crown, 
is fully inveſted with all the rights and bound to 
all the duties of ſovereignty, betore his coronation ; 


III. c. 53. 


2 1 Hal. P. C. 63. 5 N : 
: 5s 2 loſt, 131. 1 Hal. P. C. 64 


2 Stat. 13 W. III. c. 6. 
4 Stat. 1 Geo. I. c. 13. 6Geo. 
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ſo the ſubje& is bound to his prince by an intrinſic al- 
legiance, before the ſuper- induction of thoſe out ward 
bonds of oath, homage, and fealty; which were only 
inſtituted to remind the ſubject of this his previous 
duty, and for the better ſecuring its performance *. 
The formal profeſſion therefore, or oath of ſubjedion, 
is nothing more than a declaration in werds of what 
was before implied in law. Which occaſions fir Ed. 


ward Coke very juſtly to obſerve ?, that all ſubje&s 


« are equally bounden to their allegiance, as if they 
« had taken the oath ; becauſe it is written by the fin- 
« ger of the law in their hearts, and the taking of the 
« corporal oath is but an outward declaration of the 


violation of duty, makes the guilt ſtill more accumulat- 
ed, by ſuperadding perjury to treaſon : but it does not 
ncreaſe the civil obligation to loyalty ; it only ſtrengthens 
| the ſocial tie by uniting it with that of religion. 

. Allegiance, both expreſs and implied, is however diſ- 
A tinguiſhed by the law into two ſorts or ſpecies, the one 
5 natural, the other local; the former being alſo perpe- 


s wal, the latter temporary. Natural allegiance is ſuch 


n ss is due from all men born within the king's domini- 


5 ons immediately upon their birth 3. For, immediately 


by bon their birth, they are under the king's protection; 
at a time too, when (during their infancy) they are 


. ncapable of protecting themſelves. Natural allegiance 
of Wi therefore a debt of ratitude ; which cannot be for- 
ei⸗Neied, cancelled, or altered, by any change of time, 
Fs ice, or circumſtance, nor by any thing but the unit- 


d concurrence of the legiſlature . An Engliſhman 
cho removes to France, or to China, owes the ſame 
llegiance to the king of England there as at home, 
nd twenty years hence as well as now. For it is a 
rinciple of univerſal laws, that the natural-born ſub- 
& of one prince cannot by any act of his own, no, 
ot by ſwearing allegiance to another, put off or dii- 
urge his natural allegiance to the former: for this 
tural allegiance was intrinſic, and primitive, and 
atecedent to the other; and cannot be deveſted with- 
' 1 Hal. P. C. 61. 4 2 P. Wms. 124. | 


"2 Inſt; mitts - 5 i Hal. P. C. 68. 
7 Rep. 7. 


© ſame.” The ſanction of an oath, it is true, in caſe of 
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current act of that prince to whom it was 
fieſ 32388 the natural-born * = 52 
leg iance, may be entangled b 
e u to another : but it is his oun 
2 tn brings him into theſe ſtraits and difficulties, 
_ f ſervice to two maſters; and it is unreaſonable 
as 4 by ſuch voluntary a& of his own, he ny be 
* pleaſure to unlooſe thoſe bands, by which he i 
A is natural prince. : 
RT aorta is ſuch as is due from an anger 
- ſtranger born, for ſo long . he reer 2 l 
; inion and protection ® : th 
rok NN himſelf from the king. 
a 15 another. Natural allegiance is therefore per 
arr and local temporary only : and that for. thi 
, evidently founded upon the nature of goes 
we t; that allegiance-is a debt due from the ſubjec 
95008 an implied contract with the prince, that ſo lon 
= the one affords. protection, ſo long the other wi 
8 himſelf faithfully. As woe op Seat as 
i tect his natural- bon 
e e * for this re: 
ſubjects, at all times an * all mw ar vers . 
ſon their allegiance due to him is equally _ 
k ut, on the other hand, as the p 
Fords his ** to an alien, only during 3 ret 
Jens in this realm, the allegiance of ” K 3 
onfined (in paint of time) to the duration of ſuc q 
r ſidence, and (in point of locality) to the er 
th Britiſh empire. From which conſiderations n 
how Hale 7 deduces this conſequence, that, : 0 ; 
there be an uſurper of the crown, yet it is hf . 
any ſubject, while the uſurper is in full $4 pot 
he ſovereignty, to practiſe any thing againſt is « 
and dignity ; wherefore, although the true pre | 
gain the I, yet A. a the rice . 
unleſs in defence or ; 

— (a afterwards puniſhed with death ; — 
the breach of 7 7 3 den he * 
im as king de facto. And upon t di 
Edward IV — the crown, which had been 0 
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detained from his houſe by the line of Lancaſter, trea- 

ſons committed 8 Henry VI, were capitally pu- 

MW niſhed ; though Henry had been declared an ufurper 
by parliament. _ Ns : 

his oath of allegiance, or rather the allegiance it- 

dle ſelf, is held to be applicable not only to the political 

be. capacity of the king, or regal office, but to his natural 


n perſon, and blood-royal: and for the mifapplication of 


their allegiance, viz. to the regal capacity or crown, 


orffl excluſive of the perſon of the _ were the Spencers 


hin baniſhed in the reign of Edward I And from hence 
aroſe that principle of perſonal attachment, and affee- 


occaſion required, would doubtleſs induce their ſons) 
to hazard all that was dear to them, life, fortune, and 
family, in defence and ſupport of their liege lord and 
ſovereign. 7 | | 
This allegiance then, both expreſs and implied, is 
the duty of all the king's ſubjects, under the diſtinctions 
here laid down, of local and temporary, or univerſal 
and perpetual, Their * are alſo diſtinguiſhable 
by the ſame criterions of time and Jocality ; natural- 
born ſubjects having a great variety of rights, which 
they acquire by being born within the king's ligeanee, 
and can never forfeit by any diſtance of place or time, 
but only by their own miſbehaviour : the explanation 
of which rights is the principal ſubje& of the two firſt 
books of theſe commentaries. The ſame is alſo in 
ſome _— the caſe of aliens: though their rights 


re much more circumſcribed, being acquired only by 
on reſidence here, and loſt whenever they remove. I ſhall 
hon Nowe ver endeavour to chalk out ſome of the principal 
cro ines, whereby they are diſtinguiſhed from natives, de- 
nce ending to farther particulars when they come in 
att tMourſe. | 


1 king} An alien born may Saran lands, or other eſtates : 
-auſe {Wnt not for his own uſe ;. for the king is thereupon en- 
yas died to them ?. If an alien could acquire a permanent 
g. ali operty in lands, he muſt owe an allegiance, equally 


manent with that property, to the king of England; 
lich would probably be inconſiſtent with that, which 


7 3 Hal. P. C. . co, Lit. a. 
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he owes to his own natural liege lord ; beſides that = 
thereby the nation might in time be ſubject to foreign "the 
influence, and feel many other inconveniencies. Where. ol 
fore by the civil law ſuch contracts were alſo made king 
void 3: but the prince had no ſuch advantage of for. me 
feiture thereby, as with us in England. Among other wien 
reaſons, which might be given for our conſtitution, it wine 
ſeems to be intended by way of puniſhment for the uſo, 
alien's preſumption, in attempting to acquire any land. 5 
ed property: for the vendor is not affected by it, he his fa 
having reſigned his right, and received an equivalent be 
in exchange. Yet an alien may acquire a property in that 3 
goods, money, and other perſonal eſtate, or may hire a r 
houſe for his habitation “: for perſonal eſtate is of a king, 
tranſitory and moveable nature ; and, beſides, this in. (A 
dulgence to ſtrangers is neceſſary for the advancement = hg 
of trade. Aliens alſo may trade as freely as other peo- Ys 
ple; only they are ſubject to certain higher duties at eftrie: 
the cuſtom-houle : and there are ſome obſolete ſtatutes eee, 
of Henry VIII, prohibiting alien artificers to work for aint: 
themſelves in this kingdom; but it is generally held be 
that they were virtually repealed by ſtatute 5 Eliz. c. ] all in 
Alſo an alien may bring an action concerning perſona "ys 
property, and may make a will, and diſpoſe of his per- "pe 
ſonal eſtate 5 : nor as it is in France, where the king at f = 70 
the death of an alien is entitled to all he is worth, by 411 
the droit d aubaine or jus albinatus®, unleſs he has a * ſpes 
culiar exemption. When I mention theſe rights of an * 
alien, I muſt be underſtood of alien- friends only, or pany 
ſuch whoſe countries are in peace with ours ; for my 1 
enemies have no rights, no privileges, unleſs by the The ch 
king's ſpecial favour, during the time of war. W-rally 
"When I ſay, that an alien is one who is born out 8 the pri 
the king's dominions, or allegiance, this alſo 820 ce 
underſtood with ſome reſtrictions. The common . chi 
indeed ſtood abſolutely ſo; with only a very few a 4 
ceptions: ſo that a particular act of parliament en r 
neceſſary after the reſtoration”, © for the natura — 
« tion of children of his majeſty's Engliſh ſubje ; ep. 7 
« born in foreign countries during che late troubles. 'Cro. Ca 
"0 „ © A word derived from 4 Cent. 3 
4 7 Rep. 17. palus. Spelm. Gl. 24. lt, 
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And this maxim of the law proceeded upon a general 
principle, that every man owes natural allegiance where 
he is born, and cannot owe two ſuch allegiances, or 
ſerve two maſters, at once. Vet the ſervants of the 
king's embaſſadors born abroad were always held to be 
natural. ſubjects “: for as the father, though in a fo- 
reign country, owes not even a local allegiance to the 
prince to whom he is ſent; ſo, with regard to the ſon 
* alſo, he was held (by a kind of peſliminium) to be born 
vonder the king of England's allegiance, repreſented by 
his father, the embaſſador. To encourage all foreign 
commerce, it was enacted by ſtatute 25 Edw. III. ſt. 2. 
" W that all children born abroad, provided both their pa- 
rents were at the time of the birth in allegiance to the 
* king, and the mother had paſſed the ſeas by her huſ- 
u WW band's conſent, might inherit as if born in England: 
ut I and accordingly it hath been ſo adjudged in behalf of 
merchants3. But by ſeveral more modern ſtatutes theſe 
reſtrictions are ſtill farther taken off: ſo that all children, 
born out of the king's ligeance, whoſe fathers (or grand- 
athers by the father's ſide) were natural-born ſubjects, 
are now deemed to be natural-born ſubjects themſelves, 


11 to all intents and purpoſes ; unleſs their ſaid anceſtors 
un rere attainted, or baniſhed beyond ſea, for high trea- 
er. Win; or were at the birth of ſuch children in the ſervice 
gs f a prince at enmity with Great Britain. Yet the 


grandchildren of ſuch anceſtors ſhall not be privileged 
n reſpect of the alien's duty, except they be proteſtants, 
nd actually reſide within the realm; nor ſhall be ena- 
ed to claim any eſtate or intereſt, unleſs the claim be 
made within five years after the ſame ſhall accrue. 

The children of aliens, born here in England, are, ge- 
erally ſpeaking, natural-born ſubjeQs, and entitled to 
| the privileges of ſuch. In which the conſtitution of 
rance differs from ours; for there, by their jus albinatus, 
a child be born of foreign parents, it is an alien“. 

A denizen is an alien born, but who has obtained ex 
natione regis letters patent to make him an Engliſh 


aliza | 

pjecs * 7 Rep. 18. and 13 Geo. III. c. 21. 

bles-WF' Cro. Car. 601. Mar. 91. 5 Jenk, Cent. 3. cites treaſure. 
cent. z. P 


\7 un c. 5. 4 Geo. II. c. 21. 
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ſubject: a high and incommunicable branch ef the royal 

prerogative*. A denizen is in a kind of middle ſtate, MW freq 
between an alien and natural-born ſubject, and partakes ¶ cent 
of both of them. He may take lands by purchaſe or de. WM tyra 
viſe, which an alien may not; but cannot take by inhe- W hic 
ritance? : for his parent, through whom he muſt claim, MW Ann. 
being an alien, had no inheritable blood ; and there- Was 1 
fore could convey none to the ſon. And, upon a like ¶ clauſ 
defect of hereditary blood, the iſſue of a denizen, born I the c 
before denization, cannot inherit to him; but his iſſue ¶ every 


born after, may 3, A denizen is not excuſed 4 from WM years 
paying the alien's duty, and ſome other mercantile WW nrocl: 
burthens. And no denizen can be of the privy council, ¶ ftrictic 
or either houſe of parliament, or have any office of ¶ proteſ 
truſt, civil or military, or be capable of any grant of ¶ any of 
lands, &c. from the crowns. | above 
Naturalization cannot be performed but by act of Wtrvins 
Parliament: for by this an alien is put in exactly the three 1 


ſame ſtate as if he had been born in the king's lige · Mterwar 
ance ; except only that he is incapable, as well as a vr moi 
denizen, * being a member of the privy council, or in the i 
parliament, holding offices, grants, &c 5, No bill for hall be 
naturalization can be received in either houſe of par ton, or 
liament, without ſuch diſabling clauſe in it“: noutural 
without a clauſe diſabling the perſon from obtaining been bo 
any immunity in trade thereby, in any foreign counlament 
try; unleſs he ſhall have reſided in Britain for ſevenerants « 
years next after the commencement of the ſeſſion ii doms of 
which he is naturalizeds. Neither can any perſon dre adm 
naturalized or reſtored in blood, unleſs he hath receiv Jews 

ed the ſacrament of the Lord's ſupper within on hole pri 
month before the bringing in of the bill; and unleſſas the. 
he alſo takes the oaths of allegiance and ſupremacy ie fame 
the preſence of the parliamentꝰ. But theſe proviſion: bills 
have been uſually diſpenſed with by ſpecial acts of par tiving tl 


liament, previous to bills of naturalization of any 19 is not 
reign princes or princeſles*®. | r the ac 
'heſe are the principal diſtinctions between alien ealed ?:; 
denizens, and natives: diſtinctions, which it hath bee ' Star, 13 
T 7 Rep. Calvin's caſe. 27, 7 Stat. 1 Geo. I. c. 4. "Stat. 13 

2 11 Rep 67. 4 8 Stat. 14 Geo. III c 84. L c 44; 
3 Co, Litt. 8. Vaugh. 285. 9 Stat 7 Jac. I. c. a. I. c. 

+ Stat. 22 Hen. VIII. c. 8. 10 Stat. 4 Ann. c. 1. 7 Gco. . : 
5 Stat. 12 W. III. c. 2. c. 3. 9 Geo, II. c. C. 24 40% 4 Prett, 


6 Ibid. | III. c. 4. 


ch. 10. . SON 8, 375 


e, frequently endeavoured ſince the commencement of this 
century to lay almoſt totally aſide, by one general na- 
turalization - act for all foreign proteſtants. An attempt 
which was once carried into execution by the ſtatute 7 
Ann. c. 5. but this, after three years experience of it, 
was repealed by the ſtatute 10 Ann. c. 5. except one 
clauſe, which was juſt now mentioned, for naturalizing 


rn il the children of Engliſh parents born abroad. However, 
ue Wl every foreign ſeaman, who in time of war ſerves two 
om years on board an Engliſh ſhip by virtue of the king's 


proclamation, is i facto naturalized under the like re- 
ſtrictions as in ſtatute 12 W. III. c. 2. * ; and all foreign 
proteſtants, and Jews, upon their reſiding ſeven years in 
any of the American colonies, without being abſent 
above two months at a time, and all foreign proteſtants 


t of Ml ferving two years in a military capacity there, or bein 
the WM three years employed in the whale fiſhery, without af 
ige · ¶ erward abſenting themſelves from the king's dominions 

s or more than one year, and none of them falling with- 


in the incapacities declared by ſtatute 4 Geo. II. c. 21. 

ſhall be (upon taking the oaths of allegiance and abjura- 

tion, or in ſome caſes, an affirmation to the ſame effect) 

naturalized to all intents and purpoſes, as if they had 

deen born in this kingdom; except as to ſitting in par- 
lament or in the privy council, and holding offices and 

grants of lands, &c. from the crown within the king- 
toms of Great Britain and Ireland ®. They therefore 
ze admiſſible to all other privileges, which proteſtants 
ir Jews born in this kingdom are entitled to. What 
hoſe privileges are, with reſpect to Jews 3 in particular, 
as the ſabje& of very high debates about the time of 
the famous Jew-bill !; which enabled all Jews to pre- 
er bills of naturalization in parliament, without re- 

eiving the ſacrament, or ordained by ſtatute 7 Jac. J. 

is not my intention to revive this controverſy again; 
ir the act lived only a few months, and was then re- 

ealed *; therefore peace be now to its maner. 


| Stat. 13 Geo. Il. c. 3. the Jews till their baniſhment in 
* Stat. 13 Geo. II. c. 7. 20 Geo, 8 Edw. I. may be found in 
c. 44. 22 Geo. II. c. 45. 2 Prynne's demurrer, and in Molloy 
©. III. c. 25. 13 Geo. III. c. de jure maritime. b. 3. c. 6. 

. ; 1 | 4 Stat. 26 Geo. II. c. 26. 

A pretty accurate account of Stat. 27 Geo. 2. c. x, 


co. | 
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CHAPTER THE ELEVENTH. 


Or Tus CLERGY. 


Th E people, whether aliens, denizens, or natural- 
born ſubje&s are diviſible into two kinds; the - clergy 
and laity: the clergy, comprehending all perſons in 
holy new! Sol and in eccleſiaſtical offices, will be the 
ſubje& of the following chapter. ; EY 

This venerable body of men, being ſeparate and ſet 
apart from the reſt of the people, in order to attend 
the more cloſely to the ſervice of almighty God, have 
thereupon large privileges allowed them by our muni- 
cipal laws : and had formerly much greater, which 
were abridged at the time of the reformation on ac- 
count of the ill uſe which the popiſh clergy had en- 
deavoured to make of them. For, the laws having 
exempted them from almoſt every perſonal duty, they 
attempted a total exemption from every ſecular tie. But 
it is obſerved by fir Edward Coke 6, that, as the over- 
flowing of waters doth many times make the river to 
loſe its proper channel, ſo intimes paſt eccleſiaſtical per- 
ſons, ſeeking to extend their liberties beyond their true 
bounds, either loſt or enjoyed not thoſe which of right 
belonged to them. The perſonal exemptions do indeed 
for the moſt part continue. A clergyman cannot be 
compelled to ſerve on a jury, nor to appear at a court- 
leet or view of frank pledge ; which almoſt every othe 
perſon is obliged to do?: but if a layman is ſummoned 
on a jury, and before the trial takes orders, he ſhall not 
withlianding appear and be ſworn 8. Neither can he be 
choſen to any temporal office; as bailiff, reeve, conſtable 


8 , Leon, 199. 


6 2 Inft. 4. | 
7 F. N. B. 160. 2 Inſt. 4. 
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or the like: in regard of his own continual attendance 
on the ſacred function 3. During his attendance on 
divine ſervice he is privileged from arreſts in civil ſuits 9. 
In caſes alſo of felony, a clerk in orders ſhall have the 
benefit of his clergy, without being branded in the 
hand ; and may likewiſe have it more than once : in 
both which particulars he is diſtinguiſhed from a lay- 
man s. But as they have their privileges, ſo alſo they 
have their diſabilities, on account of their ſpiritual | 
avocations. Clergymen, we have ſeen , are incapable 
of fitting in the houſe of commons; and by ſtatute 21 
Hen. VIII. c. 13. are not (in general) allowed to take 
"" WH any lands or tenements to farin, upon pain of 101. per 
> month, and total avoidance of the leaſe ; nor upon 
1 lke pain to keep any tanhouſe or brewhouſe ; nor 
ſhall engage in any manner of trade, nor ſell any mer- 
chandize, under forfeiture of the treble value. Which 


- prohibition is conſonant to the canon law. 8 

0 In the frame and conſtitution of eccleſiaſtical polity 
"WM tbere are divers ranks and degrees: which I ſhall con- 
art ider in their reſpective order, merely as they are taken 
bie of by the ſecular laws of England; without in- 
_ termeddling with the canons and conſtitutions, by 
ich the clergy have bound themſelves. And under 
— ach diviſion I ſhall conſider, 1. The method of their 


zpointment ;z 2. Their rights and duties; and 3. The 

nanner wherein their character or office may ceaſe. 

I. An arch-biſhop or biſhop is elected by the chapter 

a his cathedral church, by virtue of a licence from the 
town, Election was, in very early times, the uſual 

node of elevation to the epiſcopal chair throughout all 
triſtendom ; and this was promiſcuouſly performed 

I) the laity as well as the clergy 7 : till at length it 

coming tumultuous, the emperors and other ſove- 

eigns of the reſpective kingdoms of Europe took the 

"ointment in ſome degree into their own hands; by 


Finch. L. 88. ® Page 175. | 

| Stat. 5o Edw. III. c. 3. 1 7 per clerum et pepulum. Palm. 
b. II. c. 16. 25. 2 Roll. Rep; 192, M. Pa- 
'2 Inſt, 637. Stat. 4 Hen. ris, A. D. 1095. 
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reſerving to themſelves the right of confirming theſe 
elections, and of granting inveſtiture of the temporal. 
ties, which now began almolt univerſally to be annexed 
to this ſpiritual dignity ; without which confirmation 
and inveſtiture, the eleted biſhop could neither be 
conſecrated nor receive any ſecular profits, This right 
was acknowieged in the emperor Charlemagne, A. D. 
773, by Pope Hadrian I, and the council of Lateran?, 
and univerſally exerciſed by other chriſtian princes; 
but the policy of the court of Rome at the ſame time 
began by degrees to exclude the laity from any ſhare 
in theſe elections, and to confine. them wholly to the 
clergy, which at length was completely effected; the 
mere form of election appearing to the people to be a 
thing of little conſequence, while the crown was in pol: 
ſeſſion of an abſolute negative, which was almoſt equi- 
valent to a direct right of nomination, Hence the 
right of appointing to biſhopricks is ſaid to have been 
in the crown of England (as well as other kingdoms 
in Europe) even in the Saxon times; becauſe the rights 
of confirmation and inveſtiture were in effect (thougl 
not in form) a right of complete donation . By 
when, by length of, time, the cuſtom of making elec 
tions by the clergy only was fully eſtabliſhed, the popes 
began to except to the uſual method of granting thelz 
inveſtitures, which was per annulum et baculum, by the 
prince's delivering to the prelate a ring, and paltor: 
ſtaff or croſier; pretending, that this was an encroach 
ment on the church's authority, and. an attempt by 
theſe ſymbols to confer a fpiritual juriſdiction : and 
pope Gregory VII. towards the cloſe of the eleventl 
century, publiſhed a bulle of excommunication again 
all princes who ſhould dare to confer inveſtitures, an 
all prelates who ſhould venture to receive them. Thi 
was a bold ſtep towards effecting the plan then adopte 


« regis curia pro ſua complacen 
3 Palm. 28. e conferebat.” Penes clericet et 
4 © Nulla el:fis praclaterum naches fuit electio, ſed eleftum a! 

* (ſunt werba Ingulphi) erat more puſtulabant, Selden Jen. Ang. 

4 Ibera et canonica; ſed omnes dig- I. F. 39. 

«© nitetes tam epiſcoperum, quam 5. 5 Decret. 2 cauſ. 16. qu.7. 61 

„ batum, per annulum et baculum & 13. 


2 Deeret. 1 diſt. 63. c. 22. 
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ſe by the Roman ſee, of rendering the clergy entirely in- 
I. dependent of the civil authority: and long and eager 
were the conteſts occaſioned by this papal claim. Bat 

at length, when the emperor Henry V. agreed to re- 
move all ſuſpicion of encroachment on the ſpiritual 
character, by conferring inveſtitures for the future per 
ſeeptrum and not per annulum et baculum ; and when the 
kings of England and France conſented alſo to alter 
the form in their kingdoms, and receive only homage 
from the biſhops for their temporalties, inſtead of in- 
reſting them by the ring and creſier; the court of 
Rome found it prudent to ſuſpend for a while its other 
pretenſions “. | | 
This conceſſion was obtained from king Henry the 
firſt in England, by means of that obſtinate and arro- + 


qui Meant prelate, arch-biſhop Anſelm * : but king John 
the about a century afterwards) in order to obtain the pro- 
2 ection of the pope againſt his diſcontented barons, was 
oms 


alſo prevailed upon to give up by a charter, to all the 
nonaſteries and cathedrals in the kingdom, the free 
ght of electing their prelates, whether abbots or bi- 
hops : reſerving only to the crown the cuſtody of the 
mporalties during the vacancy ; the form of granting 
licence to ele&, (which is the original of our conge d 
fire) on refuſal whereof the electors might proceed 
thout it: and the right of approbation afterwards, 
hich was not to be denied without a reaſonable and 
wwtul cauſe 3. This grant was expreſsly recognized 
nd confirmed in king John's magne carta“, and was 
in eſtabliſhed by ſtatute 25 Edw. III. ſt. 6. g. 3. 
everuß But by ſtatute 25 Hen. VIII. c. 20. the antient right 
nomination, was, in effect, reſtored to the crown: 
being enacted that, at every future avoidance 
a biſhoprick, the king may ſend the dean and 
apter his uſual licence to proceed to election; 
ich is always to be accompanied with a letter 
live from the king, containing the name of the 
ton whom he would have them ele& : and, if the 
a and chapter delay their election above twelve days, 


Mod. Un. Hiſt. xxv. 363. 3 M. Paris, 4. D. 1214. 1 
L 116. Rym. Fred. 198. a 
M. Paris, A. D. 1107, © cap. 1. edit. Oam. 1759. 
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the nomination ſhall devolve to the king, who may by 
letters patent appoint ſuch perſon as he pleaſes. This 
election or nomination, if it be of a biſhop, muſt be 
ſignified by the king's letters patent to the arch-biſhop 
of the province; if it be of an arch-biſhop, to the 
other arch-biſhop and two biſhops, or to four biſhops; 
requiring them to confirm, inveſt, and conſecrate the 
perſon ſo elected: which they are bound to perform 
immediately, without any application to the ſee of 
Rome. After which the biſhop elect ſhall ſue to the 
king for his temporalties, ſhall make oath to the king 
and none other, and ſhall take reſtitution of his ſecular 
poſſeſſions out of the king's hands only. And if ſuch 
dean and chapter do not ele& in the manner by this 
act appointed, or if ſuch arch-biſhop or biſhop do refuſe 
to confirm, inveſt, and conſecrate ſuch biſhop ele, 
they ſhall incur all the penalties of a praemunire. 

An arch-biſhop is the chief of the clergy in a whole 
province; and has the inſpection of the biſhops of that 
province, as well as of the inferior clergy, and may 
deprive them on notorious cauſe?. The arch-biſhop 
has alſo his own dioceſe, wherein he exerciſes epiſcopal 
juriſdiction ; as in his province he exerciſes archiepi- 

copal. As arch-biſhop, he, upon receipt of the king's 
writ, calls the biſhops and clergy of his pr 
- vince to meet in convocation : but without the king's 
writ he cannot aſſemble them®. To him all appeals ar 
made from inferior juriſdictions within his province; 
and, as an appeal lies from the biſhops in perſon to hii 
in perſon, ſo it alſo lies from the conſiſtory courts ol 
each dioceſe to his archiepiſcopal court. During the 
vacancy of any ſee in his province, he is guardian 0 
the ſpiritualties thereof, as the king is of the tempo 
ralties; and he executes all eccleſiaſtical juriſdictiol 
therein. If an archiepiſcopal ſee be vacant, the deat 
and chapter are ſpiritual guardians, ever ſince the offe 
of prior of Canterbury was aboliſhed at the reforma 
tionꝰ. The arch-biſhop is entitled to preſent by lap! 
to all the eccleſiaſtical livings in the diſpoſal of hi 


7 Lord Ray. MW 9 2 Roll. Abr. 22. 


Aunſt. 322, 33. 
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dioceſan biſhops, if not filled within ſix months. And 
the arch-biſhop has a cuſtomary prerogative, when a 
biſhop is conſecrated by him, to name a clerk or chap- 
lain of his own to be provided for by ſuch ſuffragan bi- 


make over by deed to the arch - biſhop, his executors 
f and aſſigns, the next preſentation of ſuch dignity or 
benefice in the biſhop's diſpoſal within that ſee, as the 
F arch-biſhop himſelf ſhall chooſe ; which. is therefore 
called his option" e which options are only binding on 


ſucceſſors, The prerogative itſelf, ſeems to be derived 
from the legatine power formerly agnexed by the popes 
to the metropolitan of Canterbury“. And we may add, 
that the papal claim itſelf (like moſt chers of that en- 
a croaching ſee) was probably ſet up in uyitation of the 
imperial prerogative called primae or primariae preces ; 


EY whereby the emperor exerciſes, and hath. immemori- 
hall ally execciſed3, a right of naming to the firſt prebend 
na {bat becomes vacant after his acceſſion in every church 
hop of the empire“. A right, that was alſo exerciſed by 
,pal the crown of England in the reign of Edward T5; and 
pi which probably gave riſe to the royal corodies which 


were mentioned in ;a former chapter. It is likewiſe 
the privilege, by cuſtom, of the arch-biſhop of Canter- 


And he hath alſo by the ſtatute 25 Hen. VIII. c. 21. 
the power of granting diſpenſations in any caſe, not con- 
trary to the holy ſcriptures and the laws of God, where 
i ol che pope uſed formerly to grant them: which is the 
foundation of his granting ſpecial licences, to marry at 
an off any place or time, to hold two livings, and the like: and 
on this alſo is founded the right he exerciles of confer- 
ting degrees, in prejudice of the two univerſities”, 

! Cowel's interp. tit. option. prardifto Roberts conceſſit, de caetere 
2 Sherlock of Options. 1. - Jolvat; et de preximacccl-fia wace- 
3 Goldaſt. con/tit, imper. tom. 3. turd de collatione pracdifts epiſcopi, 
bg. 406. guam ifſe Robertus acceptaveri, re- 


Univ. Hiſt. xxix. 5. 1 
Rex, Sc, ſalutem. Scribatty © ch. 8. pag. 284. | 
#ſc;ps Karl quad—Reberto de Icard 7 See the biſhop of Cheſter's 
* 4 * quam ad precet regit caſe, Oxon, 1727. 
ok Eh | 


ſhop; in lieu of which it is now uſual for the biſhop to 


the biſhop himſelf wha :&rapts them, and not to bis 
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bury, to crown the kings and queens of this kingdom. 


+ Dufreſne. V. 806. Mod. ſpiciut. Breu. 11 Edw. I. 3 Pryn. 
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The power and authority of a biſhop, beſides the 
adminiſtration of certain holy ordinances peculiar to 
that ſacred order, confilt principally in inſpecting the M 2" 
manners of the people and clergy, and puniſhing them 
in order to reformation, by eccleſiaſtical cenſures. To op 
this purpoſe he has/ſeveral courts under him, and may 


viſit at pleaſure every part of his diocefe. His chan- the 
cellor is appointed to hold his courts for Him, and to ord 
afliſt him in matters of eccleſiaſtical law; who, as well I bes 
as all other eccleſiaſtical officers, if lay or married, thei 
muſt be a doctor of the titvil jaw, ſo created in ſome the 
8 : It is aſſo the buſinefs of a biſhop to in- VII. 
Nitute, and to direct induction, to all eccleſiaſtical liv. fiece 
ings in his dioceſs. * — 88 De 
Archbiſhoprie&s and biſhopricks may become void by il O 
denth, depriv:tion for any very grofs and notorious “ eit 
erime, and alſo by reſignation. All refignations muſt ent! 
be made to ſome ſuperior *®. Therefore a biſhop muſt other 
reſign to his metropolitan ; but the arch-bifhop can re- me; 
10 KII 


fign to none but the king himſelf. 
II. A dean and chapter are the council of the biſhop, .“ al, 
to aſſiſt him with their advice in affairs of religion, and . tbe 
alſo in the temporal concerns of his ſee3. When the . il J. 
reſt of the clergy were ſettled in the ſeveral pariſhes of ton, im 
each dioceſe (as hath formerly 4 been mentioned) theſe U the 
were reſerved for the celebration of divine ſervice in of it. E 
the biſhop's own cathedral; and the chief of them, and hat! 
who reſided over the reſt, obtained the name of decanu ed tro 
or dean, being probably at firft appointed to ſuperin · na tro 
tend ten canons or prebendaries. | bas his ſe 
All antient deans are elected by the chapter, by cf tua! 
eſlire from the king, and letters miffive of recom ecleſiaſti 


mendation; in the ſame manner as biſhops : but! ſ Ti 
thoſe chapters, that were founded by Henry VIII ouch 7, 
of the ſpoils of the diſſolved monaſteries, the deanerj ms ies 

e, OI 


is donative, and the inſtallation merely by the king 


I Stat, 3) Hen. VIII. e. 17. 3 3 Rep. 75. Co. Litt. 103, 300% better 


2 Gibſ. cod. 8a. 4 pag. 113, 114. 
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letters patent. The chapter, conſiſting of canons or 
prebendaries, are ſometimes appointed by the king, 
ſometimes by the biſhop, and ſometimes elected by 
each other. 1 
The dean and chapter are, as was before obferved, 
the nominal electors of a biſhop. The biſhop is their 
ordinary and immediate ſuperior ; and has, generally 
Wl ſpeaking, the power of viſiting them, and correcting 
their exceſſes and enarmities. They had alſo a check on 
He biſhop at the common law: for till the ſtatute 32 Hen. 
© WH VIII. c. 28. his grant or leaſe would not have bound his 
” Wl fucceſſors, unleſs confirmed by the dean and chapter. 
2 Deaneries and prebends may become void, like a 
biſnoprick, by death, by deprivation, or by reſignation 
to either the king or the biſhop !. Allo I may here 
mention, once for all, that if a dean, prebendary, or 
other ſpiritual perſon be made a biſhop, all the prefer- 
ments of which he was before poſſeſſed are void ; and 
the king may preſent them in right of his prerogative 
royal. Put they are not void by the election, but only 
by the conſecration 5. | 5 | 
III. An arch-deacon hath an eccleſiaſtical jurifdic- 
tion, immediately ſubordinate to the biſhop, through- 
out the whole of his dioceſe, or in ſome particular part 
of it. He is nfually appointed by the biſhop himſelf ; 
and hath a kind of epiſcopal authority, originally de- 
ived from the biſhop, but now independent -and dil. 
tint from his“. He therefore viſits the clergy ; and 
Ws his ſeparate court for puniſhment of offenders by 
pritual cenſures, and for hearing all other cauſes of 
cclefiaſtical eognizance. | | 
IV. The rural deans are very antient officers of the 


Ch. 11. 


ey hurch 7, but almoſt grown out of uſe ; though their 
1 . kaneries ſtill ſubſiſt as an eccleſiaſtical diviſion of the 
ing oceſe, or archdeaconry. They ſeem to have been 


eputies of the biſhop, planted all round his diocefe, * 
i: better to inſpect the condue of the parochial cler- 


* Gibſ. cod. 173. Cro. Fhz. $42,790. 2 Roll. Abr. 

Co. Litt. 103. 352. 4 Mod. 200. Salk. 137. | 
* Plowd. 498. | 6 Burn. eccl. law. 68, 69. | | 
' Bro, Abr. t. preſentation. 3-61. 7 Keunet. par, antiq 633. | . 
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| gy, to inquire into and report dilapidations, and to * 

examine the candidates for confirmation; and armed, 


in minuter matters, with an inferior degree of judicial * 
and coercive authority 3. | | 
he The next, and . the moſt numerous, order 8 
of men in the ſyſtem of eccleſiaſtical polity, are the N 
parſons and vicars of churches: in treating of whom aer 
ſhall firſt make out the diſtinction between them; Os 
ſhall next obſerve the method by which one may be 8 
come a parſon or vicar; ſhall then briefly touch upon 4 
their rights . and ſhall, laſtly, ſhew hoy nel 
ne may ceaſe to be either. | 
wr = Pq perſona eccleſige, is one that hath full poſ ae. 
ſeſſion of all the rights of a parochial church. He is — 
called parſon, perſona, becauſe by his perſon the church Fe 
which is an inviſible body, is repreſented ; and he is it "y 
himſelf a body corporate, in order to protect and defend ſhop 
the rights of the church (which he perſonates) by: * 
perpetual ſucceſſion . He is ſometimes called the rec Are 
tor, or governor, of the church: but the * 3 
of parſon, (however it may be depreciated by fami on 
clowmtſh, and indiſcriminate uſe) is the molt legal, mo "gs 
| beneficial, and moſt honourable title that a afar ar 3 
can enjoy; becauſe ſuch a one, (ſir Edward Coke ob Jer 
ſerves) and he only, is ſaid vicem ſeu perſonam 2 Pally 
parſon has, during his life, the freehold in himſe q 8 i all 
the parſonage houſe, the glebe, the tithes, and othe e 
dues. But theſe are ſometimes appropriated ; that » 3 
ſay, the benefice is perpetually annexed to ſome P ent 
tual corporation, either ſole or aggregate, being b rn 
patron of the living; which the law eſteems * . 
capable of providing for the ſervice of the ener I ceſſor 
| any fingle private clergyman. This contrivance Mic and 
to have ſprung from the policy of the monaſtic oral: he 
who bave never been deficient in ſubtile inventions This 
the encreaſe of their own power and pres 13 
the firſt eſtabliſhmenr of parochial clergy, the tit " F2ppro 
the pariſh were diſtributed in a ſour-fold diviſion ; ues 
for the uſe of the biſhop, another for regu ed an; 
| fabrick of the church, a third for the poor, an jr ae 
ea, can n 


3 Gibſ, Cod. 9725 1850. + Co. I.itt. 300. 
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bourth to provide for the incumbent. When the ſees of 


the biſhops became otherwiſe amply endowed, they 
were prohibited from demanding their uſual ſhare of 
theſe tithes, and the diviſion was into three parts only. 
And hence it was inferred by the monaſteries, that a 
ſmall part was ſufficient for the officiating prieſt ; and 
that the remainder might well be applied to the uſe of 
their own fraternities, (the endowment of which was 
conſtrued to be a work of the moſt exalted piety) ſubject 
to the burthen of repairing the church and providin 
for its conſtant ſupply. And therefore they begged an 
bought, for maſſes and obits, and ſometimes even for 
money, all the advowſons within their reach, and the 
zppropriated the benefices to the uſe of their own 8 2 
poration. But, in order to complete ſuch appropriation 
elfectually, the king's licence, and conſent of the biſhop, 
mult firſt be obtained: becauſe both the king and the 
bihop may ſometime or other have an intereſt, by lapſe, 
in the preſentation to the benefice ; which can never 
happen if it be appropriated to the uſe of the corpora- 
tion, which never dies: and alſo becauſe the law repoſes 
a confidence in them, that they will not conſent to any 
thing that ſhall be to the prejudice of the church. The 
conſent of the patron alſo is neceſſarily implied, becauſe 
(as was before obſerved) the appropriation can be ori- 
jinally made to none, but to ſuch ſpiritual corporation, 
is is allo the patron of the church; the whole being in- 
ied nothing elſe, but an allowance for the patrons to 
tain the tithe and glebe in their own hands, without 
preſenting any clerk, they themſelves undertaking to 
ſrovide for the ſervice of the church®, When the ap- 
ropriation is thus made, the appropriators and their 
ſucceſſors are perpetual parſons of th&church ; and muſt _ 
ie and be ſued, in all matters concerning the rights 
os the church, by the name of parſons ?. 

This appropriation may be ſevered, and the church 
kcome diſappropriate, two ways: as, firſt, if the patron 
rappropriator preſents a clerk, who is inſtituted and 
aducted to the parſonage: for the incumbent ſo inſli- 
ted and inducted is to all intents and purpoſes com- 
lete parſon ; and the appropriation, being once ſever- 
el can never be re- united again, unleſs by a repetition - 

© Piowd "no © Hob. 30). 
"3 | 


386. The RiGHTs Book I, 
of the ſame ſolemnities . And, when the clerk ſo pre- 
ſented is diſlinct from the vicar, the rectory thus veſted 
in him becomes what is called a fine-cure; becauſe he 
hath no cure of ſouls, having a vicar under him to 
whom that cure is committed * Alſo, if. the corpora- 
tion which has the appropriation is diſſolved, the par- 
ſonage becomes diſappropriate at common law; becauſe 
the perpetuity. of perſon, is gone, which is necellary to 
ſupport the appropriation. | 

In this manner, and ſubject to theſe conditions, may 
appropriations be made at this day: and thus were 
moſt, if not all, of the appropriations at preſent exiſt- 
ing originally made; being annexed to biſhopricks, 
pres 8, religious houſes, nay, even to nunneries, 
and certain, military orders, all of which were ſpiritual 
corporations-. At the diſſolution of monaſteries by 
ſtatutes 27 Hen. VIII. c. 28. and 31 Hen, VIII. c. 13. 
the appropriations of the ſeveral parſonages, which be- 
longed. to thoſe reſpective religious houſes, (amounting 
to WE than one third of all the pariſhes in England?) 
wauld have been by the rules of the common law diſ- 
appropriated ; had not a clauſe in thoſe ſtatutes inter- 
vened, to give them to the king in as ample manner as 
the abbots, c. formerly held the ſame, at che time of 
their diſſolution. This, though perhaps ſcarcely defen- 
ſible, was not without example; for the ſame was done 
in former reigns, when the alien priories (that is, ſuch 
as, were filled by foreigners only) were diſſolved and 
given to the crown*. And from theſe two roots have 
ſprung all the lay appropriations or ſecular parſonages, 
which.we now ſte in the kingdom ; they having been 
afterwards granted out from time to time by the crow, 

Theſe appropriating corporations, or religious houſes, 
were' wont , to depute one of their own body to per- 
form divine ſervice, and adminiſter the ſacraments, in 
thoſe. parithes of which the ſociety was thus the parſon. 


T Co. Litt, 46. | „ eds. 

* Sine-cures might alſo be 5 Sir H. Spelman (of rithes, e. 
created by other means. 2 29.) ſays, theſe are now called 
Burn. eccl law. 347. impropriations, as being mprt- 

3-8cId. review of tith, c. 9. perly in the hands of laymen. 
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This officiating miniſter was in reality no more than a 
| curate, deputy, or vice-gerent of the appropriator, 
and therefore called vicarius or vicar. His ſtipend was 
at the diſcretion. of the appropriator, who was hows- 
; ever bound, of common right to find ſomebody, qui 
? illi de temporalibus, epiſcopo de ſpiritualibus, debeat reſpon- 
e dere *., But this was done in ſo ſcandalous a manner, 
0 and the pariſnes ſuffered ſo much by the neglect of the 
| appropriators, that the legiſlature, was forced to inter- 
pole : and accordingly it is enacted by ſtatute 15 Ric. 
II. c. 6. that in all appropriations of churches, the 
dioceſan, biſhop ſhall ordain (in proportion to the value 
of the, church), a competent ſum to be diſtributed 
among the poor pariſhioners annually; and that the 
vicarage ſhall be ſufficient{y-endowedi- It ſeems the pa- 
riſk, were frequently ſufferers, not only by the want of 
divine ſervice, but alſo by withholding thoſe alms, for 
which, among other purpoſes, the payment of: tithes: 
was originally impoſed: and: therefore in this act a 
penſion is directed to be diſtributed among the poor pa- 
rochians, as well as a ſufficient ſtipend to the vicar. 
But he, being liable to be removed at the pleaſure of 
the appropriator, was not likely to inſiſt too. ren 
on the legal ſufficiency of the ſtipend: and therefore 
by ſtatute 4 Hen. IV. c. 12. it is ordained, that the vi- 
car ſhall be a ſecular perſon, not a member of any re- 
ligious houſe; that he ſhall be vicar perpetual, not re- 
movable at the caprice of the monaſtery ;. and that he 
hall be canonically inſtituted and inducted, and be ſuf» 
nciently endowed, at the diſcretion of the ordinary, 
lor theſe three expreſs purpoſes, to do divine ſervice, 
to inform the people, and to keep hoſpitality. The 
endowments in conſequence of theſe ſtatutes have uſu- 
ally been-by, a portion, of the glebe, or land, belon ing 
to the parſonage, and a particular ſhare of the 1 | 
which- the appropriators found it moſt troubleſome to 
collect, and which are therefore generally called privy. 
es, e. Nor {mall tithes ; the greater, or predial, tithes. being 
called Wi fill reſerved to their own-uſe. But one and:the. ſame! 
mp't- Bi rule was not obſervediin the endowment of all vicara- 
zes. Hence ſome are * liberally, and ſome more 

1 Seld. tith. c. 11. 1. 
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| ſcantily, endowed : and hence the tithes of many 


things, as wood in particular, are in ſome pariſhes 


rectorial, and in ſome vicarial tithes. 

The diſtinction therefore of a parſon and vicar is this: 
the parſon has for the moſt part the whole right to all 
the eccleſiaſtical dues in his pariſh ; but a vicar has ge. 
nerally an appropriator over him, entitled to the: beſt 


part of the profits, to whom he is in effect perpetual 


curate, with a ſtanding ſalary. Though in ſome 
places the vicarage has been conſiderably augmented 
by a large ſhare of the great tithes ; which augmenta- 
tions were greatly aſſiſted by the ſtatute 29 Car. IT. c. 
8. enacted in favour of poor vicars and curates, which 
rendered ſuch temporary augmentations (when made 
by the appropriators) perpetual. | 1 
The method of becoming a parſon or vicar is much 
the ſame. To both there are four requiſites neceſſary: 
holy orders; preſentation; inſtitution; and induction. 
The method of conferring the holy orders of deacon 
and prieſt, according to the liturgy and canons ?, is ſo- 
reign to the purpoſe of theſe commentaries; any far- 
ther than as they are neceſſary requiſites to make a 
complete parſon or vicar. By common law, a deacon, 
of any age, might be inſtituted and inducted to a par- 
ſonage or vicarage: but it was ordained by flatute 13 
Eliz.c. 12. that no perſon under twenty-three years of 
age, and in deacon's orders, ſhould be preſented to any 
| b=nefice with cure; and if he were nor ordained prieſt 
within one year after his induction, he ſhould be 4 
facto deprived: and now, by ſtatute 13 & 14 Car. II. 
c. 4 no perſon is capable to be admitted to any bene- 
fice, unleſs he hath been firſt ordained a prieſt; and 
then he is, in the language of the law, a clerk in or- 
ders. But iſ he obtains orders, or a licence to preach, 
by money or corrupt practices (which ſeems to be the 
true, though not the common, notion of ſimony) the 
perſon giving ſuch orders forfeits s 40 J. and the perſon 
receiving 10/. and is incapable of any eccleſiaſtical pre- 
ferment for ſeven years afterwards. | : 
Any clerk may be preſented 4 to a parſonage or vi. 
carage ; that is, the patron, to whom the advowſon of 


2 Seen Burn. eccl. law. 103. ſented ; but he muſt take prieſt's 
3 Stat. 31 Eliz, c. 6. orders before his admiſhon. | 


4 A layman may alſo be pre- Burn. 103. ' 
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the church belongs, may offer his clerk to the biſhop 
of the dioceſe to be inſtituted. Of advowſons, or the 
right of preſentation, being a ſpecies of private pro- 
perty, we ſhall find a more convenient. place to treat: 
in the ſecond part of theſe commentaries. But when. 
a clerk is preſented, the biſhop may refuſe him upon 
many accounts. As, 1. If the patron is excommuni- 
cated, and remains in contempt forty days *. Or, 2. 
If the clerk be unfit *:; which unfitneſs is of ſeveral 
kinds. Firſt, with regard to his perſon ; as if he be a 
baſtard, an outlaw, an excommunicate, an alien, under 
age, or the like3. Next, with regard to his faith or 
morals; as for any particular hereſy, or vice that is 
malum in ſe : but if the biſhop alleges only in generals, 
as that he is /ch:;/maticus inveteratus, or objects a fault 
that is malum prchibitum merely, as haunting taverns, . 
playing at unlawful games, or the like; it is not good 
cauſe of refuſal *, Gr, laſtly, the clerk may be unfit 
to diſcharge the paſtoral office for want of learning. 
In any of which caſes the biſhop may refuſe the clerk. 
In caſe the refuſal is for hereſy, ſchiſm, inability of 
learning, or other matter of eceleſiaſtical cognizauce, 
there the biſhop muſt give notice to the patron of ſuch 
his cauſe of refuſal, who, being uſually a layman, is 
not ſuppoſed to have knowledge of it; elſe he cannor 
preſent by lapſe : but, if the cauſe be temporal, there 
he is not bound to give notice 5. . | 

If an action at law be brought by the patron-agaialt' 
the biſhop for refuling his clerk, the bithop.muſt aſſign 
the cauſe. If the cauſe be of a temporal nature aud 
the fact admitted. (as, for inſtance, outlawry) the jud- 
ges of the king's courts mult determine its validity, 
or, whether it be ſufficient cauſe of refuſal : but if the 
fact be denied, it muſt be determined by a jury. If 
the cauſe be of a ſpiritual nature, (as, hereſy, part icu- 
larly alleged) the fact if denied ſhall alſo be determined 
by a jury; and if the fact be admitted or found, the 
court upon conſultation and advice of learned divines 
ſhall decide its ſufficiency 6. If the cauſe be want of 
l:arning, the bithop need not ſpecify in what points 

2 Roll. Abr. 355. e 

* Glanv. I. 13. c. 20. 48 Rep. 58. 

3 2 Roll. Abr. 356. 2 Inſt. 5 2 laſt. 632. 
52. Stat. 3 Ric, II. c. 3. 7 Ric. < 6 2 Inſt. 634, 
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the clerk is deficient, but only allege that he is defici- 
ent * ; for the ſtatute 9 Edw. II. ſt. 1. c. 13. is expreſs, 
that the examination of the fitneſs of a perſon preſent- 


| 
ed to a benefice' belongs to the ecclefiaſtical judge. 
But becauſe it would be nugatory in this caſe to de- | 
mand the reaſon of refuſal — the ordinary, if the 1 
patron were bound to abide by his determination, who by 
has already pronounced his clerk unfit ; therefore, if t. 
the biſhop returns the clerk to be minus ſufficiens in lite- t. 
ratura, the court ſnall write to the metropolitan, to re- te 
examine him, and certify his qualifications; which <4 
certificate of the archbiſhop is final *. | tc 
If the biſhop hath no objections, but admits the pa- fc 
tron's preſentation, the clerk ſo admitted 1s next to be la 
inſtituted by him; which is a kind of inveſtiture of the 
ſpiritual part of the benefice : for by inſtitution the cl; 
care of the ſouls of the pariſh is committed to the bc 
charge of the clerk. When a vicar is inſtituted, he a 
(beſides the uſual forms) takes, if required by the bi- ex 
op, an oath of perpetual reſidence; for the maxim thy 
of law is, that vicarius non habet vicarium and, as to 
the non-reſidence of the appropriators was the cauſe of Cui 
the perpetual eſtabliſhment of vicarages, the law jud- in 
ges it very improper for them to defeat the end of their ref 
conſtitution, and by abſence to create the very miſchicf exp 
which they were appointed to remedy : eſpecially as, MW the 
if any profits are to ariſe from putting in a curate and the 


living at a diſtance from the pariſh, the appropriator, 
whois the real parſon, has nndoubtedly the elder title 
to them. When the ordinary is alſo the patron, and 
confers the living, the preſentation and inſtitution are 
one and the ſame act, and are called a collation to a be- 
nefice. By inſtitution or collation the church is full, ſo 
that there can be no freſh preſentation till another va- 
cancy, at leaſt in the caſe of a common patron ; but 
the church is not full againſt the king, till induction: 
nay, even if a clerk is inſtituted upon the king's pre- 


ſentation, the crown may revoke it before induction, 2 
and preſent another clerk 3. Upon inſtitution alſo the Io 1 
clerk may enter on the-parſonage houſe and glebe, and —— 
take the tithes; but he cannot grant or let them, or theſe 
bring an action for them, till induction. Dr. B 
B's —8 88. 3 Lev. 313. 3 Co. Litt. 344. the ca 

2 2 Inſt. 632. 


like; and is a form required by law, with intent to 


temporal part of the benefice, as inſtitution is of the 


are principally of eccleſiaſtical cognizance-: thoſe only 


month together, or two months in the year, incur a 
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Induction ĩs performed by a mandate from the biſhop 
to che arch · deacon, who uſually iſſues out a precept to 
other clergymen to perform. it for him. It is done by 
giving the clerk corporal poſſeſſion. of the church, as 
by holding the ring of the door, tolling a bell, or the 


give all the pariſhioners due notice, and ſufficient cer- 
tainty of their new miniſter, to whom their tithes are 
to be paid. This therefore is the inveſtiture of the 


ſpiritual. And when a clerk is thus preſented, inſtitu- 
ted, and inducted into a rectory, he is then, and not be- 
fore, in full and complete poſſeſſion, and is called in 
law perſona imperſonaia; or parſon imparſonee *. - "=, 
The rights of a pariſon or vicar, in his tithes and ec- 
clefiaſtical dues, fall more properly under the ſecond - 
book of theſe.commentaries-: and as to his duties, they 


excepted which are laid upon him by ſtatute. And 
thoſe are indeed ſo numerous, that it is impracticable 
to recite them here with any tolerable conciſeneſs or ac- 
curacy. Some of them we may remark, as they ariſe 
in the progreſs. of our inquiries, but for the rel I muſt 
refer myſelf to ſuch authors as have compiled treatiſes 
expreſsly upon this ſubject 3. 1 ſhall onhy juſt mention 
the article of reſidence, upon the ſuppoſition of which 
the law doth ftile every parochial miniſter an incum- 
bent. By ſtatute 21 Hen. VIII. c. 13. perſons wilfully 
abſenting themſelves from their benefices, for one 


9 * 3 . 
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penalty of 5 J. to the king, and 5 J. to any perſon chat 
will ſue for the ſame: except chaplains to the king, or 
others therein mentioned 4, during their attendance in 
the houſhold of ſuch as retain them: and alſo except 5 
all heads of houſes, magiſtrates, and profeſſors in the 
univerſities, and all ſtudents under forty years of age 
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2 Co. Litt. 300. man's law, publiſhed under the 

3 Theſe-are very numerous: name of Dr. Watſon, but com- 
but there are few which can be piled by Mr. Place a barviſter, 
relied on with certainty. Among Stat 25 Hen. VIII c. 16. 
theſe are biſhop Gibſon's cer, 33 Hen. VIII. ci a8. 
Dr. Burn's eccle/raftical law, and 5 Stat. 28 Hen. VIII. c. 13. 
che earlier editions of the c/.7gy- 
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reſiding there, bna fide, ſor ſtudy. Legal reſidence is 
A Ay in the pariſh, bur alſo in the parſonage houſe, 
if there be one: for it hath been reſolved ®, that the 
ſtatute intended reſidence, not only for ſerving the 
cure. and for hoſpitality ; but alſo for maintaining the 
Houſe, that the ſucceſſor alſo may keep hoſpitality 
there: and, if there be no parſonage houſe, it hath 
been holden that the incumbent is bound to hire one, 
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in the ſame or ſome neighbouring pariſh (3), to anſwer 


the purpoſes of refidence. For the more effectual pro- 
motion of which important duty among the parochial 
_ clergy, a proviſion is made by the ſtatute 17 Geo. III. 
c. 53. for raiſing money upon eccleſiaſtical benefices, to 
be paid off by annually decreaſing inſtallments, and to 
be expended in rebuilding or - repairing the houſes be- 
longing to ſuch benefices. | 

e have ſeen that there is but one way, whereby 
one may become a parſon or vicar: there are many 
ways, by which one may ceaſe to be ſo. 1. By death. 2. 
By ceſſion, in taking another benefice. For by ſtatute 
21 Hen. VIII. c. 13. if any one having a benefice of 8 J. 
per annum, or upwards (according to the preſent va- 
luation in the king's books “,) accepts any other, the 
firſt ſhall be adjudged void, unleſs he obtains a difpen- 
ſation; which no one is entitled to have, but the 
chaplains of the king and others therein mentioned, 
the brethren and ſons of lords and knights, and 
doctors and bachelors of divinity and law, admitted 
by the univerſities of this realm. And a vacancy 
thus made, for want of a diſpenſation, is called ſeſ- 
ſion: 3. By conſecration ; for, as was mentioned before, 
when a clerk is promoted to a biſhoprick, all his other 


2.6 Rep. 21. 
2 Cro. Car. 456. 


(5) [In the caſe of Wilkinſon gui tam againſt Abbot, Faſter term, 
16 Geo. III. B. R. reported in Cowper's Reports, 429, it was ad- 
judged, that if there be no parſonage-heuſe, het is no excuſe for 
* the incumbent's reſiding eu of the parifi; — that the ſtatute of 
non-reſidence is a beneficial law, and, though a penal one, has re- 
ceived a ſtrict conſtruction againſt ſuch as have offended and 
that, though there be — beaſs, yet the proviſion of the 
ſtatute muſt be performed cy pres; and therefore he muſt rd: 
ſemerußere in the pariſb.] ä 5 
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preferments are void the inſtant that he is conſecrated. 
But there is a method, by the favour of the crown, of 
holding ſuch livings in commendam. Commenda,' or ec- 
cleſia commendata, is a living commended by the crown 
to the care of a clerk, to hold till a proper paſtor is pro- 
vided for it. This may be temporary for one, two, or 
three years; or perpetual : being a kind of diſpenſa- 
tion to avoid the vacancy of the living, and is called a 
commenda retinere. There is alſo. a commenda recipere, 
which. is to take 4 benefice de novo, in the biſhop's own 
ciſt, or the gift of ſome other patron conſenting to the 
ſame; and this is the ſame to him as inſtitution and in- 
duction are to another clerk *. 4. By reſignation. But 
this is of no avail, till accepted by the ordinary ; into 
whoſe hands the reſignation mult be made. 5. By 
deprivation ; either, firſt by ſentence declaratory in the 
7 eccleſiaſtical courts, for fit and ſufficient cauſes allowed 
iy e the common law; ſuch as attainder of treafon or 
2 elonys, or conviction of other infamous crime in the 
te Ming's courts ; for hereſy, infidelity *, groſs immora- 
ty, and the like: or, ſecondly, in purſuance of divers 


a- enal ſtatutes, which declare the benefice void, for 
he Nome nonfeaſance or neglect, or elſe ſome malefeaſance 
en- r crime. As, for ſimony 5 ; for maintaining any doc- 
the ine in derogation of the king's ſupremacy, or of the 
ed, {Miirty-nine articles, or of the book of common prayers; 
ind Wer neglecting after inſtitution to read the liturgy and 
ted rules in the church, or make the declarations againſt 
ncy {Wopery, or take the abjuration oath ? ; for uſing any 
ſeſ- cher form of prayer than the liturgy of the church of 
res, agland s; or for abſenting himſelf ſixty days in one 
cher Near from a benefice belonging to a popiſh patron, to 
hich the clerk was preſented by either of the univerſi- 
es? ; the benefice is ip/o facto void, without any for- 
I ſentence of deprivation. | 
term, VI. A curate is the loweſt degree in the church; 
a oh ing in the ſame ſtate that a vicar was formerly, an 
e lor 3 ; | 
te of Hob. 148. ] Eliz. c. 12. 
be *Cro. Jac. 198. 5 7 Stat. 13 Eliz. c. 12. 14 Car. 
— ' Dyer. 168. Jenk. 210. II. e. 4. 1 Geo. I. c. c. 6. 
f the * Fitzh, Abr. t. Trial. $4. v Stat. 1 Eliz c. 2. 
reſid: 


"Stat, 31 Eliz. c. 6.13 Ann. c. 9 Stat 1 W. &. M. e. 26. 
SAR © 6 Rep. 29, 30. | 
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394 . 
officiating temporary miniſter, inſtead of the proper in- 
cumbent. Though there are what are called perpetual 
curacies, where all the tithes are appropriated, and no 
vicarage endowed, (being for ſome particular reaſon, 
exempted from the ſtatute of Hen. IV) but inſtead 
thereof, ſuch perpetual curate is appointed by the ap- 
propriator, With regard to the other ſpecies. of cy. 
rates, they are the objects of ſome. particular ſtatute, 
which ordain, that ſuch as ſerve a church during is 
vacancy ſhall be paid ſuch ſtipend as the ordinary thinks 
reaſonable, out of the profits of the. vacancy ; or, if 
that be not ſufficient, by the ſucceſſor within fourteen 
days after he takes poſſeſſion 3 :; and that, if any rector 
or vicar nominates a curate to the ordinary to be l. 
cenſed to ſerve the cure in his abſence, the ordinar, 
ſhall ſettle his ſtipend under his hand and.ſeal, not ei 
ceeding 501, per aunum, nor leſs than 20 J. and on ſai 
lure of payment may ſequeſter the profits of the beue 
fice “. | 

Thus much of the clergy, properly ſo called. Then 
are alſo, certain inferior eccleſiaſtical officers of who 
the common law takes notice; and that, principal 
to aſſiſt the eccleſiaſtical juriſdiction, where it is def 
cient in powers. On which officers 1 ſhall make a ſe 
curſory remarks. | 

VII. Churchwardens are the guardians or keepers 0 
the church, and repreſentatives of the body of the pa 
riſh5*. They are ſometimes appointed by the minitt 
ſometimes by the pariſh, ſometimes by both togethc 
as cuſtom directs. They are taken, in favour of th 
church, to be for ſome purpoſes a kind of corporatid 
at the common law; that is, they are enabled by ti: 
name to have a property in goods and chattels, ar 
to bring actions for them, for the uſe and profit of th 
pariſh. Yet they may not waſte the church goods, b 
may be removed by the pariſh, and then called to a 
count by action at the common law; but there is 1 
method of calling them to account, but by firſt r 
moving them; for none can legally do it, but thc 
who are put in their place, As to lands, or other re 


In Sweden they have ſimi 
officers, whom they call kr: 
war iandes. Stiernhook. J 3-4 


21 Burn. eccl. law. 427. 
3 Stat. 28 Hen, VIII. c. 11. 
Stat. 12 Ann. ſt. 2. c. 11. 


Ch. 


prop 
no 10 
there 
Thei! 
and I 
only 
with . 
poor, 
juch : 
days, 
while 
churcl 
it hoi 
There 
powers 
parlian 
VIII 
the con 
their of 
bed, y 
cenſure 
quently 
He is ge 
tom ma 
tom app 
dams te 
bihmen 
nghts, 


? Stat, 1 

Lev. 

"See L. 
(ens, at the 


i ch. 11. / PenrSONS. | 39% 


property, as the church, churchyard, &c. they have 
no fort of intereſt therein; but if any damage is done 
thereto, the perſon only or vicar ſhall have the action. 
Their office alſo is to repair the church, and make rates 
ad and levies for that pur poſe: but theſe are recoverable 
only in the eccleſiaſtical court. They are alſo joined 
cu. with the overſeers in the care and maintenance of the 
poor. They are to levy * a ſhilling forfeiture on all 
us ſuch as do not repair to church on ſundays, and holi 
nk; days, and are empowered to keep all perſons orderly 
if while there; to which end it has been held that a 
cen churchwarden may juſtify the pulling off a man's hat, 
or without being guilty of either an aſſault or treſpaſs 3. 
There are alſo a - multitude of other petty parochial 
powers committed to their charge by divers acts of 
parliament “. i It: | 

VIII. Pariſh clerks and ſextons are alſo regarded by 
the common law; as perſons who have freeholds in 
their offices ; and therefore though they may be puni- 
ſbed, yet they cannot be deprived, by, eccleſiaſtical 
cenſuress. The pariſh clerk was formerly very fre- 
quently in holy orders, and ſome are ſo to this day. 
He is generally appointed by the incumbent, but by cuſ- 
tom may be choſen by the inhabitants; and if ſuch cuſ- 
tom appears, the court of king's bench will grant a man- 
dams to the arch-deacon to ſwear him in, for the eſta- 
dibment of the cuſtom turns it into a temporal civil 
+ | | | | 


2 Stat, 1 Eliz. c. 2. and Dr Burn, tit. church, church< 
1 Lev. 196. ? wardens, viſitationt. 
*See Lambard of churchwar= 52 Roll. Abr. 234. 

(ens, at the end of his eirenarche; Cro. Car. 589, 
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Amo 

Or cus CIVIL STATE WY 
their 
| | laws | 
T 5 | | them 
HE lay part of his majeſty's ſubjects, or ſuch of which 

of the people as are not comprehended under the deno- lings 
mination of clergy, may be divided into three diſtind Meer c 
ſtates, the civil, the military, and the maritime. | 
That part of the nation which falls under our firſt 
and moſt comprehenſive diviſion, the civil ſtate, in- 
| cludes all orders of men from the higheſt nobleman to 
the meaneſt peaſant, that are not included under either 


* 


loſing 
ear o 
prince, 


our former diviſion, of clergy, or under one of thexily eſ 
two latter, the military and maritime ſtates: and i ur. 
may ſometimes include individuals of the. other threq 572“, 
orders; ſince a nobleman, a knight, a gentleman, os rey 
a peaſant, may become either a divine, à ſoldier, or Meſor, y 
ſeaman. | ; £ terſon o 
The civil ſtate conſiſts of the nobility and the conf 2. A 
monalty. Of the nobility, the peerage of Great BrifWi oflic: 
tain, or lords temporal, as forming (together wirh th parate. 
'  _ , biſhops) one of the ſupreme branches of the legiſlatureWinits of 
I! dave before ſufficiently ſpoken : we are here to com the 
s - fider them according to their ſeveral degrees, or titlecular, v 
of honour. | e | ch cont 
All degrees of nobility and honour are derived ſro bo had 
the king as their fountain“: and he may inſtituWrmarqy 
what new titles he pleaſes. Hence it is that all degte Hen. \ 
of nobility are not of equal antiquity. Thoſe now en mac 
uſe are dukes, marqueſſes, earls, viſcounts and barons p of O, 
| qchard 
2 4 Inſt. 363. . their ſubſequent introduction i camd 
3 For the original of theſe titles to this iſland, ſee MI Scldeſg _ 055 
en the continent of Europe, and ziiles of hanapr, n the far 
hertz 


Ae of ( 
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1. A duke, though he be with us, in reſpect of his 
title of nobility, inferior in point of antiquity to many 
others, yet is ſuperior to all of them in rank; his be- 
ing the firſt title of dignity after the royal family *. 
Among the Saxons the Latin name of dukes," duces, is 
rery frequent, and ſignified, as among the Romans, 

: the commanders or leaders of their armies, whom in 
their own language they called Peneroza 3; and in the 
ws of Henry 1 (as tranſlated by Lambard) we find 
them called heretochii, But after the Norman conqueſt, 

h of Mvhich changed the military polity of the nation, the 

eno- lings themſelves continuing for many generations 
ditzs of Normandy, they would not honour any ſub- 
jects with the title of duke, till the time of Edward 

ll; who, claiming to be king of France, and thereby 

bling the ducal in the royal dignity, in the eleventh 

ear of his reign created his ſon, Edward the black + 

ither prince, duke of Cornwall: and many of the royal fa- 
nily eſpecially, were afterwards raiſed to the like ho- 

tour, However, in the reign of queen Elizabeth, 4. D. 

572, the whole order became utterly extinct; but it 

as revived about fifty years afterwards by her ſuc- 
elor, who was remarkably prodigal of honours, in the 
perſon of George Villiers duke of Buckingham. 


com 2. 4 margueſs, marchio, is the next degree of nobility, 

Brit office formerly was (for dignity and duty were never 
ch th-parated by our anceſtors) to guard the ſrontiers and 
ature mts of the kingdom; which were called the marches, 


rom the teutonic word, marcle, a limit: ſuck as, in par- 
cular, were the marches of Wales and Scotland, while 
ach continued to be an enemy's country. The perſons, 
bo had command there, were called lords marchers, 
rmarqueſſes; whoſe authority was aboliſhed by ſlatute 
Hen. VIII. c. 27: though the title had long before 
en made a mere enſign of honour ; Robert Vere, 
1 of Oxford, being created marqueſs of Dublin, by 

chard II in the eighth year of his reigns. 5 
Camden. Britan. tit. ordines. try. Seld. tit. hon. 2. 1. 12. 


his is apparently derived + Camden. Britau. fit. ordines. 
In the ſame root as the Ger. Spelman. Gl}. 191. 


uhert zo zthe antient ap- 5 2 Inſt. 5. 
een of dukes in that coun» * 
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3. An earl is a title of nobility ſo antient, that its 
original cannot clearly be traced out. Thus much ſeems 
tolerably certain.: that. among the Saxons they were 
called ealdormen, quaſi elder men, ſignifying the ſame 
as ſenior or ſenalcr among the Romans; and alſo ſchire- 
men, becauie they had each of them the civil govern- 
ment of a ſeveral diviſion or ſnire. On the irruption 
of: the. Danes, they changed the name to esrles, which, 
according to Camden 3, ſignified the ſame in their lan. 
guage. In Latin they are called comites (a: title firk 
uſed in the empire) from being the king's atteridants; 
©« a. ſocietate nomen ſumpſerunt, reges, enim tales fbi 
« act After the Norman conqueſt they were 
for ſome time called counts or countees, from the French; 
but they did not long retain that name themſelves, 
though their ſnires are from thence called counties to 
this day. The name of earls or comites is now become 
a mere title, they having nothing to do with the go» 
vernment of the county; which, as has been more 


than once obſerved, is now. entirely: devolved on. the 


| ſheriff, the earl's deputy;. or vice-comes. In.writs, and 
commiſſions, and other formal inſtruments, the king, 
when he mentions any peer of the degree of an earl, 
uſually ſtiles him truſty and well beloved. couſin :” an 
appellation as antient as the reign of Henry IV: who 
being either by his wife, his mother, or his ſiſters, aQu- 
ally related or allied to every earl then in the kingdom, 
artfully and conſtantly acknowledged that con- 
nexion in all his letters and other public acts: from 
whence the uſage has deſcended to his ſucceſſors, 
though the reaſon has long ago failed. 

4. The name of vice-comes-or viſcount was afterwards 
made uſe of as an arbitrary title of honour, without any 
ſhadow of office pertaining to it by Henry the ſixth; 
when, in the eighteenth year of his reign, he created 
John Beaumont a peer. by the name of viſcount Beau- 
mont, - which was the firſt inſtance of the kinds. 

5. Abaron's is the moſt general and univerſal title 
nobility; for originally every one of the peers of ſuper 

3 Britan, tit. erdines. $ 2 Inſt. 5. 

4 Bracton, J. 1. c. 8. Flet. J. 1. c. 5. 
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rank had alſo a barony annexed to his other titles?. But 
* it hath ſometimes happened that, when an antient ba- 
ron hath been raiſed to a new degree of peerage, in 
the courſe of a few generations the two titles have de- 
1 ſcended differently; one perhaps to the male deſcend- 
ants, the other to the heirs general; whereby the earl- 


dom or other ſuperior. title hath ſubſiſted without a ba- 
by rony : and there are alſo modern inſtances, where earls 
and viſcounts have been created without annexing a 
n barony to their honours: ſo that now the. rule doth 
- not hold univerſally, that all peers are barons. The 


original and antiquity of baronies, have occaſioned 
fl great inquiries among our Engliſh antiquaries. The 
molt probable opinion ſeems to be, that they were the 


ch; ſame with our preſent lords of manors; to which the 
* name of court baron (which is the lord's court, and 
- incident to every manor) gives ſane countenance. It 


may be collected from king John's nagna carta, that 
5" W originally all lords of manors, or barons, that held 
h of the king in capite, had ſeats in the great council or 
tue parliament ; till about the reign. of that: prince the 


and f conflux of them became. ſo large and troubleſome, that 
11 the king was obliged to divide them, and ſummon on- 
b y che greater barons in perſon; leaving the ſmall 
as ones to be ſummoned by the ſheriff, and (as it is ſaid): 
pro to ſit by repreſentation in another houſe ; which gave 
| m. nie to the ſeparation of the two houſes of parliaments, 
©" Wl By degrees the title came to be confined to the greater 
a barons, or lords of parliament only; and there were 
* no other barons among the peerage but ſuch as were 


ſummoned by. writ, in reſpect of the tenure. of their 
lands or baronies, till Richard the ſecond firſt made it 
amere title of honour, by conferring it on divers per- 
ſons by his letters patent 5. | | 
Having made this ſhort inquiry into the original of 
dur ſeveral degrees of nobility, I ſhall next conſider 
lie manner in which they may be created. The right 
it peerage ſeems to have been originally territorial; 
at is annexed to lands, honors, caſtles, manors, and 
le like, the proprietors and poſſeſſors of which were 
a right of thoſe eſtates) allowed to be peers of the 


2 Inſt. g. 6. tit. of hon. 2.5. 21. 
em Ig | 51 Inſt 3. Seld, Jar, Arg). 
Cilb. Hiſt, of exch. c. 3. Seld. 2. F. 66. 7 | 
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realm, and were ſummoned to parliament to do ſuit 
and ſervice to their ſovereign: and, when the land 
was alienated, the dignity paſſed with it as appendant. 
Thus the biſhops ill ſit in the houſe of lords in right 
of ſucceſſion to certain antient baronies annexed, or 
ſuppoſed to be annexed, to their epiſcopal lands &: and 
thus, in 11 Hen. VI, the poſſeſſion of the caſtle of 
Arundel was adjudged to confer an earldom on its. 
poſſeſſorꝰ. But afterwards, when alienations grew to 
be frequent, the dignity of peerage was ne to 
the leniage of the party ennobled, and inſtead of terri- 
torial became perſonal. AQual proof of a tenure by 
barony became no Jonger neceſſary to conſtitute a lord 
of parliament; but the record of the writ of ſummons 
to him or his anceſtors was admitted as a ſufficient evi- 
dence of the tenure, | 
Peers are now created either by writ, or by patent: 
for thoſe who claim by preſcription muſt ſuppoſe either 
a writ or patent made to their anceſtors ; though by 
length of time it is loſt, The creation by writ, er the 
king's letter, is a ſummons to attend the houſe of peers, 
by the ſtile and title of that barony, which the king is 
pleaſed to confer: that by patent is a royal grant to a 
ſubject of any dignity and degree of peerage. The 
creation by writ is the more antient way; but a man 
is not ennobled thereby, unleſs he actually take his 
ſeat in the houſe of lords: and ſome are of opinion that 
there mult be at leaſt two writs of ſummons, and  lit- 
ting in two diſtinct parliaments, to evidence an here- 
ditary barony *: and therefore the moſt uſual, becauſe 
the ſureſt, way is to grant the dignity by patent, 
which enures to a man and his heirs according to the 
limitations thereof, though be never himſelf makes uſe 
of it?. Yet it is frequent to call up the eldeſt ſon of 
a peer to the houſe of lords by writ of ſummons, in the 
name of his father's barony: becauſe in that caſe there 
is no danger of his children's loſing the nobility in caſe 
he never takes his ſeat; for they will ſucceed to their 
grandfather. Creation by writ has alſo one advantage 
over that by patent: for a perſon created by writ holds 


8 Whitclocke of par]. ch. 114 


6 Glan. I. 7. e. 1. 5 
0. t. ID, 


7 Seld. tit. of hon. b. 2. c. 9. 
9s. 
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tne dignity to him and his heirs, without any words to 


that purport in the writ; but in letters patent there 
muſt be words to direct the inheritance, elſe the dig- 
nity enures only to the grantee for life . For a man 
or woman may be created noble for their own lives, 


and the dignicy not deſcend to their heirs at all, or de- 


ſcend only to ſome particular heirs: as where a peerage 
is limitted to a man, and the heirs male of his body by 
Elizabeth his preſent lady, and not to ſuch heirs by any 
former or future wife. | 


Let us next take a view of a few of the principal in- 


eidents attending the nobility, excluſive of their capa- 
city as members of parliament, and as hereditary 
counſellors of the crown; both of which we have be- 
fore confidered. And firſt we muſt obſerve, that in 
criminal caſes a nobleman ſhall be tried by his peers. 
The great are always obnoxious to popular envy: were 
they to be judged by the people, they might be in 
danger from the prejudice of their judges ; and would 
moreover be deprived of the privilege of the meaneſt 
ſuhjects, that of being tried by their equals, which is 
ſecured to all the realm by magna carta, c. 29, It is 
ſaid, that this does not extend to biſhops : who, though 
they are lords of parliament, and fit there by virtue of 
their baronies which they hold jure eccle/iae, yet are not 
ennobled in blood, and conſequently not peers with the 
nobility*®, As to peereſſes, there was no precedent for 
their trial when accuſed of treaſon or felony, till after 
Eleanor dutcheſs of Glouceſter, wife to the lord protec- 
tor, was accuſed of treaſon and found guilty of witch- 
craft, in an eccleſiaſtical ſynod, through the intrigues 
of cardinal Beaufort. This very extraordinary trial 


gave occaſion to a ſpecial ſtatute, 20 Hen. VI. c. 9. 


which declares3 the law to be, that peereſſes, either in 
their own right or by marriage, ſhall be tried beſore the 
ſame judicature as other peers cf the realm. If a wo- 
man, noble in her own right, marries a commoner, ſhe 
ſtill remains noble, and ſhall be tried by her peers: but 
if ſhe be only noble by marriage, then by a ſecond 
marriage with a commoner, ſhe loſes her dignity,; for 
as by marriage it is gained, by marriage it is alſo loſts. 
Yet if a ducheſs dowager marries a baron, ſhe conti- 

1 Co. Litt. 9. 16. Rep. 82. Staundf. P, C. 182. 

2 3 Inſt. 30, 31. + Dyer. 79. Co. Litt, 16. 
3 Moor. 769. 2 Inſt. 30 5 fo 
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nues a dutcheſs {till ; for all the nobility are pares, and 
therefore it is no degradation*. A peer, or peereſ, 
(either in her own right or by marriage) cannot be 
arreſted in civil caſes? : and they have alſo many pecy- 
liar privileges annexed to their peerage in the courſe of 
judicial proceedings. 'A peer, fitting in judgment, 
gives not his verdict upon oath, like an ordinary jury- 
man, but upon his honour3 : he anſwers alſo to bills in 
chancery upon his honour, and not upon his oath 4; 
- but, when he is examined as a witneſs either in civil or 
criminal cafes, he muſt be ſworns: for the reſped, 
which the law ſhews to the honour of a peer, does not 
extend ſo far as to overturn a fettled maxim, that iy 
judicio' non creditur niſi juratis - The honour of peers 
is however ſo highly tendered by the law, that it is 
much more penal to ſpread falſe reports of them and 
certain other great officers of the realm, than of other 
men: ſcandal againſt them, being called by the pecu- 
liar name of ſcandalum magnatum, and ſubjeRed to pe- 
culiar puniſhments by divers antient ſtatutes ?. | 
A peer cannot loſe his nobility, but by death or at. 
tainder; though there was an inſtance in the reign of 
Edward the fourth, of the degradation of George Ne- 
vile duke of Bedſord by act of parliament *, on account 
of his poverty, which rendered him unable to ſupport 
his dignity 9. But this is a ſingular inſtance : which 
ſerves at the ſame time, by having happened, to ſhew 
the power of parliament ; and, by having happened 
but once, to ſhew how tender the parliament hath 
been, in exerting ſo high a power. It hath been ſaid 
indeed e, that if a baron waſtes his eſtate, ſo that he is 
not able to ſupport the degree, the king may degrade 
him: but it is expreſsly held by later authorities !, that 
a peer cannot be degraded but by act of parliament. 


tz Twſt; go. - « any lord is called to high eſ- 
2 Finch. L. 355. 1 Ventr. tate, and hath not convenient 

298. « livelyhood to ſupport the ſame 

3 2 Inſt. 49. « dignity, it induceth great po- 

4 1 P. Wms. 146. « verty and indigence, and cau- 

s Salk. 512. « ſeth oftentimes great extort- 
© Oro. Car. 64. © on, embacery, and mainte- 
7 3 Edw. I. c. 34. 2 Ric. II.“ nance to be had; to the great 


« trouble of all ſuch countries 
* where ſuch eſtate ſhall happen 
« to be: therefore, Cc.“ 

© Moor. 678. 

T 12 Rep, 107. 12 Mod, 6 


R ſt. WE. 6. 12 Ric. II. c. 11. 
4 Ivit. 368. 
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The commonalty, like the nobility, are divided in- 
1 WW to ſeveral degrees; and, as the lords, though different 
in rank, yet all of them are peers in reſpect of their no- 
bility, ſo the commoners, though ſome are greatly ſu- 
perior to others, yet all are in law peers, in reſpect of 
their want of nobility *. _ CES 
The firſt name of dignity, next beneath a peer, was 
antiently that of vidames, wice-domini, or valvaſers 3 2 
in ho are mentioned by our antient lawyers * as viri 
+, Wl nagrae dignitatis ; and ſir Edward Coke 5 ſpeaks highly 
or of them. Yet they are now quite out of uſe; and our 
egal antiquaries are not agreed upon even their origi- 
nal or antient office. | | 
Now therefore the firſt -perſonal dignity, after the 
nobility , is a #nig/t of the order of St. George, or of the 
parted ; firſt inſtituted by Edward III. A. D. 1734 6. 
Next (but not till after certain 9fficial dignities, as privy 
counſellors, the chancellor of the exchequer and duchy - 
of Lancaſter, the chief juſtice of the king's bench, the 
maſter of the rolls, and other Engliſh judges) follows a 
tuighi banneret ; who indeed by — . H. . 
at- Wc. 4. and 14 Ric. II. c. 11. is ranked next after barons : 
\ of Wand his precedence before the younger ſons of viſcounts 
Ne. Nvas confirmed to him by order of king James I, in the 
hunt ienth year of his reign?. But, in order to entitle 
port Nhimſelf to this rank, he muſt have been ereated by the 


hich Ning in perſon, in the field, under the royal banners, 
hew in time of open war 8. Elſe he ranks > na baronets ; 
ned ho are the next order: which title is a dignity of in- 
hath Peritance, created by letters patent, and uſually de- 
ſaid Nrendible to the iſſue male. It was firſt inſtituted by 
he is ing James the firſt, 4. D. 1611 in order to raiſe a 
rade ompetent ſum for the reduction of the province of 
that iter in Ireland; for which reaſon all baronets have 


be arms of Ulſter ſuperadded to their family coat. 
ert follow Anigbts of the bath; an order inſtituted by 


enient ing Henry IV, and revived by king George the firſt, 
e ſame 25 5 
at po- 2 Inſt. 29. ; s geld. tit. of hon. 2. f. gr. 

id cav- ¶ Camden. Aritas. f. ordiner, 7 Thid. 2. 11. 3. 

xtoru- $ Bracton. J. Is e. 8. a * 4 Inſt. 6. 

1ainte- ; 2 Inſt, 667. 
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They are ſo called from the ceremony of bathing, the 
night before their creation. The laſt of theſe inferior þ 
their creation. The laſt of theſe inferior nobility are 1 
knights bachelors ; the moſt antient, though the loweſ, F 
order of knighthood amongſt us: for we have an in- 51. 
ſtance of king Alfred's conferring this order on his mar 
ſon Athelſtan. The cuſtom of the antient Germans 


to give their young men a ſhield and a lance in the 3, z 
great council: this was equivalent to the /oga virilis oil .. f 
the Romans: before this they were not permitted to tent, 
bear arms, but were accounted as part of the father 
houſhold : after it, as part of the community 3. Hen * Th 

ſome derive the uſage of knighthood, which has pre , chi 

vailed all over the weſtern world, ſince its redudioa , © © 
by colonies from thoſe northern heroes. Knights arg + : : 
called in Latin equites aurati : aurati, from the gil * arc 
ſpurs they wore ; and egquites,,' becauſe they alway Lor 
ſerved on horſeback : for it is obſervable *, that almo , baro 
all nations call their knights by ſome appellation de yu 
rived from an horſe. They are alſo called in our l * Lord 


milites, becauſe they formed. a part of the royal arm the e 


in virtue of their feodal tenures; one condition q, Lord 
which was that every one who held a knight's fee im es 


mediately under the crown (which in Edward the iſ fbat. 
cond's time 5 amounted to 20 J. per annum) was oblige * Lora. 
to be knighted, and attend the king in his wars, q * Lord » 


7 o A . * * 
fine for his noncompliance. The exertion of this pr, 2 ; 
«Ore | 


rogative, as an expedient to raiſe money in the reight bouſho 
of Charles the firſt, gave great offence : though wa lord e 
ranted by law, and the recent example of queen EH, be hoy 
zabeth; but it was by the ſtatute 16 Car. I. c. 16. ab. Pukes, 
liſhed; and this kind of knighthood has, ſince th}, Par. 
time, fallen into diſregard. F | karl. 
Theſe, fir Edward Coke ſays, are all the nam Marque. 
of dignity in this kingdom, eſquires and gentlemen H. Duke; 
ing only names of worſbip. But before theſe laſt the aun 
| | | 4 arls eld 
2 Will. Malmſb. 1. 2. 5 Stat de milit. 1 Edw. Il. on wn 
3 Tac. de Morib. Germ. 13. s 2 Inſt. 667. | ' Bilhop of 
+ Camd, ibid. Co. Litt. 74. 1 Gs» 
Biſhops, 
l retary 


. 
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e ralds rank all colonels, ſer jeants at law, and doctors in 
or the three learned profeſſions *. | 


" 2 The rules of precedence in 
ſt, England may be reduced to the 
. following table: in which thoſe 
his marked & are entitled to the rank 
here allotted them, by ſtatute 
21 Hen, VIII. c. 10, —mark- 
1 WE +, by ſtatute 1 W. & M. c. 
0 11. — marked ||, by letters pa- 
| to tent 9, 10, and 14 Jac. I. vyhich 


ſce in Seld. tit. of hen. II. 5. 40. 


and II. 11. 3.— marked , by 
ant ient uſage and eſtabliſhed cuſ- 
tom for which ſee (amor g 


others) Camden's Britannia, . 


ercline . Miller's catalogue of ho- 
nour, edit. 1610. and Chamber- 
layne's preſent ſtate of England. 
b. 3. ch. 3. 


er TABLE oT PRECEDENCE. 


ne The king's children and grand 
children. 

. - brethren, 

*.- - - uncles, 

F . - -.- nephews. 

* Archbiſhop of Canterbury. 

nar * 1-0rd chancellor or keeper, if a 
; baron, 

* Archbiſhop of York. 

n de * Lord treaſurer, 

r Lord preſident of 


11M) the council, if barons. 
ON 0 * Lord privy ſeal. 

: Lord great chamber-] 
e ung lain. But ſceprivate } 8 & 
he { ſtat. 1 Geo. I. c. 3. 2 95 
blige Jord high conſtable, 8 E 


* Lord marſhall. 


18, 0 d ; » > os = 
Sm Lord admiral. * 8 
5 r Lord ſteward of the 2 . 
reg houſhold. 82 
1 wal * [Lord chamberlain of | 8 


n E tc houſhold, 

5 abe 8 Dukes. 

5 * Marqueſſes, 

+ Dukes” eldeſt ſons, 

* Earls, 

{ Marqueſſes' eldeſt ſons; 

nen b Dukes younger ſons. 

he * Vilcounts, 

t { Larls' eldeſt ſons, 

! Marqueſſes' younger ſons. 

v. I. . Secretary of ſtate, if a biſhop, 
* Bilhop of London, 
Durham. 

+ - - »- Wincheſter, | 
Biſhops, 
retary of Nate, if a baron, 


' b 
42 OS, 


+ Speaker of the houſe of com- 


mons. 

+ Lords commiſſioners of the 
at ſeal. 

j Viſcounts' eldeſt ſons. 
+ Earls' younger ſons, 
+ Barons' eldeſt ſons. 
Knights of the Garter, 
Privy counſellors, | 
Chancellor of the exchequer; 
Chancellor of the duchy. 


bench. 
| Maſter of the rolls. 


|| Chief juſtice of the common 


pleas, 


Chief baron of the exchecue:.; 
Judges, and barons of me 


coif, _ 
Knights bannerets, royal. 
Viſcounts' younger ſons; 
| Barons“ younger {o2s, 
Baronets, 
Knights bannerets; 
} Knights of the Bath; 
Knights hack ciors; 
Buronets 4ſt fons., 
Knig hts' cl igt ons. 
Baronets' y2unger j015; 
Knights! yuunger ions. 
| Colonels, 
| Serjcants at law. 
tf Doors, 
t Eſquires, 
j 
j 


FRY 


Gentlemen. 
Yeomen. 
t Tradeſmen, 
t Artificer 
{ Labourers, 


| - 
|| Chicf juſtice of the king's 
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406 The RicnTs. Book I. 
Eſquires and gentlemen are confounded together by 
ſir Edward Coke, who obſerves , that every eſquire is 
a gentleman, and a gentleman is defined to be one qui 
arina gerit, who bears coat armour, the grant of which 
adds gentility to a man's family: in like manner as ci. 
vil nobility, among the Romans, was founded in the 
jus imaginum, or having the image of one anceſtor at 
leaſt, who had borne ſome curule oſhce. It is indeed 
a matter ſomewhat unſettled, what conſtitutes the di- 
ſtinction, or who is a real e/quire : for it is not an eſ. 
tate, however large, that confers this rank upon its 
- owner. - Camden, who was himſelf a herald, diſtin- 
uviſhes them the moſt accurately; and he reckons up 
our ſorts of them3: 1. The eldeſt ſons of knights, 
and their eldeſt ſons, in perpetual ſucceſſion * : 2. The 
eldeſt ſons of younger ſons of -peers, and their eldeſt 
ſons in like perpetual ſucceſhon : both which ſpecies of 
eſquires fir Henry Spelman entitles armigeri natalitiis, 
3. Eſquires created by the king's letters patent, or 
other inveſtiture ; and their eldeſt ſons. 4. Eſquires 
by virtue of their offices; as juſtices of the peace, and 
others who bear any office of truſt under the crown. 
To theſe may be added the eſquires of knights of the 
bath, each of whom conſtitutes three at his inſtalla- 
tion : and all foreign, nay, Iriſh peers ; for not only 
theſe, but the eldeſt ſons of peers of Great Britain, 
though frequently titular lords, are only eſquires in the 
law, and muſt ſo be named in all legal proceedings“. 
As for gentlemen, ſays fir Thomas Smith ?, they be 
made good cheap in this kingdom: for whoſoever 
ſtudieth the laws of the realm, who ſtudieth in the uni- 
verſities, who profeſſeth the liberal ſciences, and (to 


N. B. Married women and 
widows are entitled to the ſame 
rank among each other, as their 
buſbands would reſpectively 
have born between themſelves, 
except ſuch rank is merely pro- 


2 2 Inſt. 668 · 
3 Ibid. 

4 2 Inſt. 667, 
5 Gloſſ. 43. 


feſſional or official; and unmar- 
ried women to the ſame rank as 
their eldeſt brothers would bea 
among men, during the lives ol 
their fathers. 


6 3 Inſt. 30. 2 Inſt, 667. 
7 Commonw. ol Eng. b, 1. 
20. - 
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be ſhort) who can live idly, and without manual labour, 
and will bear the port, charge, and countenance of a 
gentleman, he ſhall be called maſter, and ſhall be taken 
for a gentleman. A jeomar is he that hath free land 
of forty {ſhillings by the year; who was antiently 
thereby qualified to ſerve on juries, vote for knights 
of the ſhire, and do any other act, where the law re- 


quires one that is probus et legalis hom *. 


The reſt of the commonalty are ſradeſinen, artificers, 
and labourers; who (as well as all others) muſt in pur- 
ſuance of the ſtatute 1 Hen. V. c. 5. be ſtiled by the 
name and addition of their eſtate, degree, or myſtery, 
and the place to-which they belong, or where they have 
been converſant, in all original writs of actions per- 
ſonal, appeals, and indictments, upon which proceſs of 
outlawry may be awarded; in order, as it ſhould ſeem, 
to prevent any clandeſtine or miſtaken outlawry, by 
reducing to a ſpecific certainty the perſon who is the 
object of its proceſs. 


2 2 Inſt, 668. 
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Oz Tux MILITARY AND MARITIM! 
STATES. = 


| T HE military ftate includes the whole of the fol s the 


diery ; or, ſuch perſons as are peculiarly appointe electiv 
among the reſt of the people for the ſafeguard and de ſiſtent 
fence of the realm. 4 
In a land of liberty it is extremely dangerous to mak their k 
a diſtinct order of the profeſſion of arms. In abſolu] i chuf 
monarchies this is neceſſary for the ſafety of the prine . Cac! 
and ariſes from the main principle of their conſtitui whenev 
on, which is that of governing by fear: but in frei , defe 
ſtates the profeſſion of a ſoldier, taken ſingly and mer *®is lar 
ly as a profeſſion, is juſtly an object of jealouſy. 4 ple, thou 
theſe no man ſhould take up arms, but with a view ect, wa! 
defend his country and its laws: he puts not off ti [ative 
citizen when he enters the camp; but it is becauſe il uſe m. 
is a citizen, and would wiſh to continue ſo, that . 
makes himſelf for a while a ſoldier. The laws the ; ©: 5 
fore and conſtitution of theſe kingdoms know no ſu 3 wy 


Rate as that of a perpetual ſtanding ſoldier, bred up f ,., 
no other profeſſion than that of war: and it was . a n 
till the reign of Henry VII. that the kings of England , 


" e! Vc. Cort 


had ſo much as a guard about their perſons. b Akan 
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In the time of our Saxon anceſtors, as appears from 
Edward the confeſſor's laws ?, the military force of this 
kingdom was in the hands of the dukes or heretochs, 
who were cenſtituted through every province and 
county in the kingdom ; being taken out of the princi- 
pal nobility, and ſuch as were moſt remarkable for be- 
ing © ſapientes, fideles, et ani moſi. Their duty was to 
lead and regulate the Engliſh armies, with a very unli- 
mited power; ** prout eis viſum fuerit, ad honorem coro- 
« nae et utilitatem regni And becauſe of this great 
power they were elected by the people in their full aſ- 
ſembly, or folkmote, in the ſame manner as ſheriffs 
were elected: following ſill that old fundamental 
maxim of the Saxon conſtitution, that where any offi- 
cer was intruſted with ſach power, as if abuſed might 
tend to the oppreſſion of the people, that power was 
delegated to him by the vote of the people themſelves 3. 
80 too, among the antient Germans, the anceſtors of 
our Saxon forefathers, they had their dukes, as well 
as kings, with an independent power over the military, 
as the kings had over the civil (tate. The dukes were 
elective, the kings hereditary ; for ſo only can be con- 
liten:ly underſtood that paſſage of Tacitus *, reges 
* ex nobilitate, duces ex wirtute ſumunt; in conſtituting 
their kings, the family or blood royal was regarded; 
in chufing their dukes or leaders, warlike merit: juſt 
as Caeſar relates of their anceſtors in his time, that 
whenever they went to war, by way either of attack 
or defence, they elected leaders to command them 5. 
This large ſhare of power, thus conferred by the peo- 
ple, though intended to preſerve the liberty of the ſub- 
ect, was perhaps unreaſonably detrimental to the pre- 
rogative of the crown: and accordingly we find a very 
ll uſe made of it by Edric duke of Mercia, in the 


c. d · beretachiis, Edu. Cunſeſſ ibid. See alſo Bede, 
% ti vers viri eliguntur per eccl. iſt. l. 5 c. 10. 
cem ne cenſiluum, pro communi De nuriò. Germ. 7. 
uliliate regni, per frovinctaret 5 * Daum bellum civitat aut illa- 
" patrias unverſat, et per fingulos ** tum defendit aut infert, nagiſi- 
cam tatas, in pleno fo)kmate, ficut © ratus gui eibells pracfint deligun- 
el vicocemites provinctarum et ce- © fur. De bell. Gall. I. 6. c. 22. 


' 1:tatuum eligi debent.“ L. I. 
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reign of king Edmund Ironfide ; who, by his office of 
duke or heretoch, was entitled to a large command in 
the king's army, and by his repeated treacheries at laſt 
transferred the crown to Canute the Dane. 

It ſeems univerſally agreed by all hiftorians, that 
king Alfred firſt ſettled a national militia in this king. 
dom, and by his prudent diſcipline made all the ſub. 
jects of his dominion ſoldiers : but we are unfortunate- 
1y left in the dark as to the particulars of this his ſo ce- 
lebrated regulation; though, from what was laſt ob- 
ſerved, the dukes ſeem to have been left in poſſeſſion of 
too large and independent a power: which enabled 
duke Harold on the death of Edward the confeſſor, 
though a ſtranger to the royal blood, to mount for a 
ſhost ſpace the throne of this kingdom, in prejudice of 
Edgar Atheling the rightful heir. 55 
Upon the Norman conqueſt the feodal law was in- 
troduced here in all its rigour, the whole of which is 
built on a military plan. I ſhall not now enter into the 
particulars of that conſtitution, which belongs more 
properly to the next part of our commentaries; but 
ſhall only obſerve, that, in conſequence thereof, all 
the lands in the kingdom were divided into what were 
called knight's fees, in number above ſixty thouſand; 
and for every knight's fee a knight or ſoldier, miles, 
was bound to attend the king in his wars, for forty 
days in a year; in which ſpace of time, before war 
was reduced to a ſcience, the campaign was generally 
finiſhed, and a kingdom either conquered or victori- 
ous . By this means the king had, without any ex- 
penſe, an army of ſixty thouſand men always ready at 
his command. And accordingly we find-one, among 
the laws of William the conqueror 3. which in the 
king's name commands and firmly enjoins the perſonal 
attendance of all knights and others; * guod habeant 
et tencant ſe ſemper in armis et equis, ut decet el 


2 The Poles are, even at this to ſerve above ſix weeks, or forty 
day, ſo tenacious of their antient days, in a year. Mod. Un, Ill. 
coliſtitution, that their poſpolite, xxxiv. 12. | 
or militia, cannot be compelled 3 c. 58, See Co. Litt. 75, 75 


83 


in mili 
the for 
liamen 
| thereir 
provid 
of the 
caſes 0 
unleſs | 


? Hoy 
$4 13 E 

+ Stat. 
l. c 28, 


ch. 13. of PERSO NS. 1 


« oportet : et quod ſemper ſint promptiſet parati ad ſervi- 
„ tium ſuum integrum nobis eæplendum et peragendum, cum 
« opus adfuerit, ſecundum quod debent de feodis et tene- 
mentis ſuis de jure nobis facere“ This perſonal ſer- 
vice in proceſs of time degenerated into pecuniary 
commutations or aids, and at laſt the military part of 
the feodal ſyſtem was aboliſhed at the reſtoration, by ſta» 
tute 12 Car. II. c. 24. | IE 

In the mean time we are not to imagine that the 
kingdom was left wholly without defence in caſe of do- 
meltic inſurrections, or the proſpe of foreign invaſi- 
ons. Beſides thoſe, who by their military tenures were 
bound to perform forty days ſervice in the field, firſt 
the aſſiſe of arms, enacted 27 Hen. II“, and after- 


' wards the ſtatute of Wincheſter 3, under Edward I. 


obliged every man, according to his eſtate and degree, 
to provide a determinate quantity of ſuch arms as were 
then in uſe, in'order to keep the peace : and conſta- 
bles were appointed in all hundreds by the latter ſta- 
tute, to ſee that ſuch arms were . Theſe 
weapons were changed, by the ſtatute 4 & 5, Ph. & M. 
c. 2. into others of more modern ſervice : but both this 
and the former proviſions were repealed in the reign of 
James I.“. While thefe continued in force, it was uſu- 
al from time to time for our princes to iſſue commiſ- 
ſions of array, and ſend into every county officers in 
whom they could confide, to muſter and array (or ſet 
in military order) the inhabitants of every diſtrict; and 
the form of the commiſſion of array was ſettled in par- 
liament in the 5 Hen. IV. ſo as to prevent the inſertion 
therein of any new penal clauſes 5. But it was alſo 


provided © that no man ſhould be compelled to go out 


of the kingdom at any rate, nor out of his ſhire but in 
caſes of urgent neceſſity; nor ſhould provide ſoldiers 
unleſs by conſent of parliament. About the reign of 


? Hoved. A D. 1181. 5 Ruſhworth. part. 3. pag. 
3 13 Edw. I. c. 6. 5 662 657. Sce 8 Rym. 374, &c. 
* Stat, 1 Jac, I. c. 23. 21 Jac, Stat. 1 Edw. III. Nt. 2. c. 5. 
1. e 28. 3 & 7 25 Edw. III. ſt. 5. c. 8. 
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command them, and to put the whole into a more re- 
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king Henry the eighth, or his children, lieutenants be- 


gan to be introduced“, as ſtanding repreſentatives of 
the crown, to keep the counties in military order; for 
we find them mentioned as known officers in the ſtatute 


4&5 Ph. & M. c. 3. though they had not been then 


long in uſe, for Camden ſpeaks of them; in the time 


of queen Elizabeth, as extraordinary magiſtrates con- 
ſtituted only in times of difficulty and danger. But the 


introduction of theſe commiſſions of lieutenancy, which 


contained in ſubſtance the ſame powers as the old com- 


miſſions of array, cauſed the latter to fall into diſuſe. 
In this ſtate things continued, till the repeal of the 


ſtatutes of armour in the reign of king James the firſt : 


after which, when king Charles the firſt had, during 
his northern expeditions, iſſued commiſſions of lieute- 
nancy and exerted ſome military powers, which, hav- 
ing been long exerciſed, were thought to belong to the 


crown, it became a Fer in the long parliament, 


how far the power of the militia did inherently reſide 
in the king ; being now unſupported by any ſtatute, 
and founded only upon immemorial uſage. This 
queſtion, long agitated, with great heat and reſent- 
ment on both ſides, became at length the immediate 
cauſe of the fatal rupture between the king and his 
parliament: the two houſes not only 1 this pre- 
rogative of the crown, the legality of which perhaps 
might be ſomewhat doubtful ; but alſo ſeiſing into their 
own hands the entire power of the militia, the illega- 
lity of which ſtep could never be any doubt at all, 
Soon after the reſtoration of king Charles the ſe- 
cond, when the military tenures were aboliſhed, it was 
thought proper to aſcertain the power of the militia, to 
recognize the ſole right of the crown to govern and 


gular method of military ſubordination “: and the or- 
der, in which the militia now ſtands by law, is princi- 
pally built upon the ſtatutes which were then enadted. 


4 13 Car. II. c. 6. 14 Cas. ll. 


2 1 Rym. 75. 
ne” c. 3. 15 Car. II. c 4. 


3 Brit, 103. Edit. 1594. 
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It is true the two laſt of them are apparently repealed g 
but many of their proviſions are re-enacted, with the 
addition of ſome new regulations, by the preſent mili- 
tia laws: the general ſcheme of which is to diſcipline 
a certain number of the inhabitants of every county, 
choſen by lot for (*) three years, and officered by the 
lord lieutenant, the deputy lieutenants, and other 
principal landholders, under a commiſſion from the 
crown. They are not compellable to march out of 
their counties, unleſs in caſe of invaſion or actual re- 
bellion within the realm, (or any of its dominions or 
territories 3) nor in any caſe compellable to march out 
of the kingdom. They are to be exerciſed at Rated 
times: and their diſcipline in general is liberal and 
eaſy; but, when drawn out into actual ſervice, they are 
ſubje& to the rigours of martial law, as neceſſary to 
keep them in order. This is the conſtitutional ſecuri- 
ty, which our laws“ have provided for the publio 
peace, and for protecting the realm againſt foreign or 
domeſtic violence. 2 

When the nation was engaged in war, more veteran 
troops and more regular diſcipline were eſteemed to be 
neceſſary, than could be expected from a mere militia. 
And therefore at ſuch times more rigorous methods 
were put in uſe for the railing of armies and the due 
regulacion and diſcipline of the ſoldiery: which are to 
be looked upon only as temporary excreſcences bred 
out of the diſtemper of the (tate, and not as any part 
ſe- of the permanent and perpetual laws of the kingdom. 
vas For martial law, which is built upon no ſettled princi- 
to ples, but is entirely arbitrary in its deciſions, is, as fir 
od WM Matthew Hale obſerves 5, in truth and reality no law, 
re- but ſomething indulged rather than allowed as a law. 


95 | 
ed. MW * Stat. 16 Geo. III. c. 3. Geo. III. c. 14. & 59, 19 Geo. 


* 2 Geo. III. c. 29. 9 Geo, III. c. 72. [26 Geo. 3. c. 109.) 
u. e. 42. 16 Geo III. c. 3. 18 + Hiſt. C. L. c. 2. | 


(5) [And now for tive years by ſtatute 26 Geo. III. c. 107. a 
which has reduced into one act the law: relating to the militia.] 


* 


* 
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The neceſſity of order and diſcipline in an army is the 
ouly thing which can give it countenance ; and there- 
fore it ought not to be permitted in time of peace, 
when the king's courts are open for all perſons to re- 
ceive juſtice accordiug to the laws of the land. Where- 
fore, Thomas earl of Lancafter being condemned at 
Pontefract, 15 Edw. II. by martial law, his attainder 
was reverſed 1 Edw. III. becauſe it was done in time of 
peace. And it is laid downs, that if a lieutenant, 
or other, that hath commiſſion of martial authority, 
doth in time of peace hang or otherwiſe execute any 
man by colour of martial law, this is murder ; for it 
is againſt magna carta. The petition of right 5 more- 
over enacts, that no ſoldier ſhall be quartered on the 
ſubje& without his own conſent © ; and that no com- 
miſſion ſhall iſſue to proceed within this land according 
to martial law. And wherezs, after the reſtoration, 
king Charles the ſecond kept up about five thouſand re- 
gular troops, by his own authority, for guards and 
garriſons ; which king James the ſecond by degrees in- 
creaſed to no leſs than thirty thouſand, all paid from 
his own civil liſt ; it was made one of the articles of the 
bill of rights ?, that the raiſing or keeping a ſtanding 
army Within the kingdom in time of peace, unleſs it 
be with' conſent of parliament, is againſt law. 

But, as the faſhion of keeping flanding armies 
{which was firſt introduced by Charles VII. in France, 
A. D. 1445 ®) has of late years univerſally prevailed 
over Europe (though ſome of its potentates, being un- 
able themſelves to maintain them, are obliged to have 
recourſe to richer powers, and receive ſubſidiary pen- 
ſions for that purpoſe) it has alſo for many years palt 
been annually judged neceſſary by our legiſlature, tor 
the ſafety of the kingdom, the defence of the poſſeſ- 
ſions of the ccown of Great Britain, and the preſer- 
vation of the balance of power in Europe, to maintain 


2 2 Brad. Append. 59. can bequartered upon the gentry, 
3 Z Inſt. 52. the only freemen in that repub- 
4 cap. 29. lic. Mod. Univ. Hiſt. xxxiv. 23. 
$ 3 Car. I. See alſo Stat. 31 7 Stat. 1 W. & M. ſt. 2. c. 2. 
. . | 8 Robcrtſon, Cha. V. i. 94+ 
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even in time of peace a ſtanding body of troops, under 
the command of the crown; who are however ip/o 
| fa diſbanded at the expiration of every year, unleſs 
continned by parliament. And it was enacted by ſta- 


: tute 10 W III e t. that not more than twelve thou- 
, ſand regular forces ſhould be kept on foot in Ireland, 
, though paid at the charge of that kingdom: which 
f permiſſion is extended by ſtatute 8 Geo. III. c. 13. to 
, 15,235 men, in time of peace. 3 | 
' o prevent the executive power from keing able to 
opyreſs, ſays baron Monteſquieu “, it is requiſite that 
t the armies with which it is entruſted ſhould conſiſt of 
© the people ; and have the ſame ſpirit with the people; 
0 as was the caſe at Rome, till Marius new-modelled the 
„* legions by enlilting the rabble of Italy, and laid the 
8 foundation of all the military tyranny that enſued. No-—- 
ly thing then, according to theſe principles, ought to he 
I more guarded againſt in a free ſtate, than making the 
d military power, when ſuch a one is neceſſiry to be 
* kept on ſoot, a body too diſtin from the people. 
n Like ours, it ſhould wholly be compoſed of natural 
Ce ſubjects; it · ought only to be enliitcd tor a ſhort and i 
g limited time; the ſoldiers allo thoatd :live intermixed . =- 
11 with the people; no ſeparate camp, no barracks, 19 1408 


inland fortreſſes ſhould be allowed. And perhaps it 
es might be {till better, if, by diſmiſſing a ſtated number 


e, and enliſting others at every rentwal of their term, 4 
d circulation could be kept up between the army and the 
n- people, and the citizen and the ſoldier be more inti- 
ve 


marely connected together. 
To keep this body of troops in order, an annual act 
of parliament likewiſe paſſes, * to-puniſh mutiny and 


or '« defertion, and for the better payment of the army 
{- and their quarters.” This regulates the manner in 
r which they are diſperſed among the ſeveral inn- 


keepers and victuallers throughout the kingdom; aud 
eltabliſhes a law martial tor their government. By 
this, among other things, it is enacted, chat it. auy 


2 Sp. L. II. 6. 
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officer or ſoldier ſhall excite, or join any mutiny, or, 
knowing of it, ſhall not give notice to the command- 
ing officer: or ſhall deſert, or liſt in any other regi- 
ment, or ſleep upon his poſt, or leave it before he is 
relieved, or hold correſpondence with a rebel enemy, 
or ſtrike or uſe violence to his ſuperior officer, or ſhall 
diſobey his lawful commands: ſuch offender ſhall ſuf. 
fer ſuch puniſhment as a court martial ſhall inflig, 
though it extend to death itſelf. | 
However expedient the moſt ſtrict regulations may 
be in time of actual war, yet, in times of profound 
peace, a little relaxation of military rigor would not, 
one ſhould hope, be eee of much inconveni; 
ence. And, upon this principle, though by our 
ſtanding laws (ftill remaining in force, though not 
attended to) deſertion in time of war is made felony, 
without benefit of clergy, and the offence is triable 
by a jury and before juſtices at the common law; 
yet, by our militia laws betore-mentioned, a much 
lighter puniſhment is inflicted for deſercion in time 
of peace. So, by the Roman law alſo, deſertion in 
time of war was puniſhed with death, but more mild- 
ly in time of tranquillity 3, But our mutiny act 
makes no ſuch diſtinction: for any of the faults above- 
mentioned are, equally at all times, puniſhable with 
death itſelf, if a court martial ſhall think proper- This 
diſcretionary power of the court martial is indeed to 
de guided by the directions of the crown; which, with 
regard to military offences, has almoſt an abſolute le- 
giſlative power “. His majeſty, ſays the act, may form 
« articles of war, and conſtitute courts martial, with 
« power to try any crime by ſuch articles, and inflict 
i penalties by ſentence or judgment of the ſame.” A 
vaſt and moſt important truſt! an unlimited power to 
create crimes, and annex to them any puniſhments, not 
extending to life or limb! Theſe are indeed forbidden to 


2 Stat. 18 Hen. VI. c. 19 2 & admiralty, by another annual ad 
3 Edw. VI. c. 2. * for the regulation of his ma- 
2 /4 49-16. 5, - * jeſty's marine forces while 0 
4 like power over the ma- © ſhore,” | 
rines is given to the lords of the 
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be inflicted except- for crimes declared to be ſo puniſh- 
able by this act; which crimes we have . juſt enume- 
rated, and, among which, we may obſerve that any 
diſobedience to lawful commands is one. Perhaps in 
ſome future reviſion of this act, which is in many re- 
ſpeas haſtily penned, it may be thought worthy the 
wiſdom of parliament to aſcertain the limits of military 
ſubjection, and to enact expreſs articles of war for the 
government of the army, as is done for the govern- 
ment of the navy: eſpecially as, by our preſent conſti- 
tution, the nobility and gentry of the kingdom, who 
ſerve their country as militia officers, are annually ſub- 
jected to the ſame arbitrary rule, during their time of 
exerciſe. op 
One of the greateſt advantages of our Engliſh law 
is, that not only the crimes themſelves which it pu- 
niſhes, but alſo the penalties which it inflits, are aſ- 
certained and notorious : nothing is left to arbitrary 
diſcretion: the king by his judges diſpenſes what the 
law has previouſly ordained : but is not himſelf the 
legiſlator. How much therefore is it to be regretted 
that a ſet of men, whoſe, bravery has ſo often pre- 
ſerved the liberties of their country, ſhould be reduced 
to a ſtate of ſervitude in the midſt of a nation of free- 
men! for fir Edward Coke will inform us“, that it is 
one of the. genuine marks of ſervitude, to have the 
law, which is our rule of action, either concealed or 
precarious ; © 2 eft ſervitus ubi jus efl vagum aut 
* incognitum.” Nor is this ſtate of ſervitude quite con- 
lſtent with the maxims of ſound policy obſerved by 
other free nations. For, the greater the general li- 
berty is which any ſtare enjoys, the more cautious has 
t uſually been in introducing flavery in any, particular 
order or profeſſion. Theſe men, as baron Monteſquien 
ebſerves 3, ſeeing the liberty which others poſſeſs and 
which they themſelves are excluded from, are apt (like 
tunuchs in the eaſtern ſeraglios) to live in a (tate of 
perpetual envy and hatred towards the reſt of the 
community; and indulge a malignant pleaſure in con- 
tributing to deſtroy thoſe privileges, to which they can 
derer be admitted. Hence have many free ſtates, 


* 4 loft, 331, 3 Sp. L. 15. 13. 
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acknowledged by the laws of England. 
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by departing from this rule, been endangered by the 74 
revolt of their ſlaves : while, in abſolute and deſpotic tho 
governments where no real liberty exiſts, and conſe. WM free 
quently no invidious compariſons can be formed, ſuch ever 


incidents are extremely rare. Two precautions are anti 


therefore adviſed to be obſerved in all prudent and free ¶ the 1 
governments: :. To prevent the introduction of ſa - pow 
very at all: or, 2. If it be already introduced, not to bert) 
intruſt thoſe ſlaves with arms; who will then find! vatec 
"themſelves an overmatch for the freemen. Much les ſfectic 
ought the ſoldiery to be an exception to the people in cent 
eneral, and the only ſtate of ſervitude in the nation. callec 
But as ſoldiers, by this annual act, are thus put ina tions 
worſe condition than any other ſubjects, ſo by the hu- their 
manity of our ſtanding laws, they are in ſome caſes our k 
put in a much better. By ſtatute 43 Eliz. c. 3. a weck coalt 
ly allowance is to be raiſed in every county for the re. crown 


lief of ſoldiers that are ſick, hurt, and maimed ; net Our ar 
forgetting the royal hoſpital at Chelſea for ſuch as ar eren 1: 
worn out in their duty. Officers and ſoldiers, tha Vard ( 
have been in the king's ſervice, are by ſeveral ftatutesM 02vy « 
enacted at the cloſe of ſeveral wars, at liberty to uſe ſhips. 
Meatur 


any trade or occupation they are fit for, in any tou 
in the kingdom (except the two univerſities) notwith called 

ſtanding any ſtatute, cuſtom, or charter to the con ereaſe « 
trary. And ſoldiers in actual military ſervice mai ecour- 
make nuncupative wills, and diſpoſe of their good le ſtat 
wages, and other perſonal chattles. without tho . oft 
forms, ſolemnities, and 'expenſes, which the law re dained, 
quires in other caſes “. Our law does not indeed eig mer 


tend this privilege ſo far as the civil law ; which ca Hips of 
ried it to an extreme that borders upon the ridiculoa te next 
For, if a ſoldier, in the article of death, wrote a hon w. 


thing in bloody letters on his ſhield, or in the duſt of give 
the field with his ſword, it was a very good militaruce. þ 
teſtament. And thus much for the military ſtate, Mmmere 
| the rudin 

ly our ow 
Par:iamer 
4 laſt, 


Pr. 


4 Stat. 29 Car, II. c. 3. 5s gladin ſus, ipſo tempore qu 


Ss Si militer gu in dypes literit hujuſmadi voſuntatem flabilin 
fanguine fur ratilantibus adnotave- oporict, Cod. 6. 1115. 
ria, aut in fa. bee inſerferin: 

1 
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The maritime ſtate is nearly related to the ſormer: 
though much more agreeable to the principles of our 
free conſtitution. The royal navy of England hath 
ever been its greateſt defence and ornament; and is its 
antient and natural ſtrength ;-the floating bulwark of 
the iſland; an army, from which, however ſtrong and 
powerful, no danger can ever be apprehended to li- 
derty: and accordingly it has been afliduouſly culti- 
na Ml vated, even from the earlieſt ages. To ſo much per- 
ſection was our naval reputation arrived in the twelfth 
century, that the code of maritime laws, which are 
called the laws of Oleron, and are received by all na- 
tions in Europe as the ground and ſubſtruction of all 
their marine conſtitutions, was confeſſedly compiled by 
our king Richard the firſt, at the iſle of Oleron on the 
coalt of France, then part of the poſſeſſions of the 

crown of England . And yet, ſo vaſtly inferior were 
our anceſtors in this point to the preſent age, tbat 
even in the maritime reign of queen Elizabeth fir Ed- 
ward Coke? thinks it matter of boaſt, that the royal 
navy cf England then conſiſted of three and thirty 
ſhips. Lhe preſent condition of our marine is in great 
meaſure owing to the ſalutary proviſions of the ſtatutes, 
called the navigation acts; whereby the conſtant in- 
creaſe of Engliſh ſhipping and ſeamen was not only 
encouraged, but rendered unavoidably neceſſary. By 


code the ſtatute 5 Ric. II. c. 3. in order to augment the na- 
tho”; of England, then greatly diminiſhed, it was or- 
„ rel dained, that none of the king's liege people ſhould ſhip 
4 ein merchandize out of or into the realm but only in 
\ carfſMW hips of the king's ligeance, on pain of forfeiture, In 
plone next year, by ſtatute 6 Ric. II. c. 8. this wiſe pro- 


viſion was enervated, by only obliging the merchants 
o give Engliſh ſhips (if able and ſufficient) the prefe- 
liar ence. But the moſt beneficial ſtatute for the trade and 
te, Mcommerce of theſe kingdoms is that navigation-aR, 
| ne rudiments of which were firlt framed in 16508, 

wth a narrow partial view: being intended to morti- 
% h our own ſugar iflands, which were diſaffected to the 


ag parlament and (till held out for Charles II, by ſtop- 


: | 
4 Inſt. 144. C:utumes de la 7 4 Inlt. 50. 
ber. 2. ay S Scobell. 134. 
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„ 8 . fion 
ping the gainful trade which they then carried on with hea! 
the Dutch *; and at the ſame time to clip the wings take 

of thoſe our opulent and aſpiring neighbours. This ner ; 
prohibited all ſhips of foreign nations from trading WM julti 
with any Engliſh plantations without licence from the MI wher 
council of ſtate. In 1651 3 the prohibition was extend- the j 
ed alſo to the mother country: and no goods were of at 

| ſuffered to be imported into England, or any of its de- ed, t 
pendencies, in any other than Englith bottoms ; or in prote 
the ſhips of that European nation, of which the mer. tance 

chandize imported was the genuine growth or manu« Ml terry: 
facture. At the reſtoration, the former proviſions were ¶ preſſe. 
continued, by ſtatute 12 Car. II. c. 18. with this very MW ly imp 
material improvement, that the maſter and three- MW and, i 
fourths of the mariners thall allo be Engliſh ſubjects. I flitutic 

Many Jaws have been made for the ſupply of the king's 


royal navy with ſeamen ; for their regulation when on. But, 
board; and to confer privileges and rewards on them WM ly def 
N and after their ſervice. | vate c. 
1. Firſt, for their ſupply. The power of impreſling MW ways t 


ſeafaring men for the ſea ſervice by the king's com- ning t. 
miſſion, has been a matter of ſome diſpute, and ſub-Midoys ap 
mitted to with great reluctance; though it hath very be prot 
clearly and learnedly been thewn, by ſir Michael and if t 
Foſter 4, that the practice of impreſſing, aad granting be alloy 
powers to the admiralty for that purpoſe , is of very ages a 
-antient date, and hath been uniformly continued by affſWduce th 
regular ſeries of precedents to the preſent time eery fo 
whence he concludes it to be part of the common lau No year 
The difficulty ariſes from hence, that no ſtarute ha lateer, i 
expreſsly declared this power to be in the crow! df king \ 


though many of them very ſtrongly imply it. The tu? regilter 
tute 2 Ric. it c. 4. ſpeaks of the mariners being arrell br a con 
ed and retained for the king's ſervice, as of a thin ch gre 
duell known, and practiſed without diſpute ; and pre 
vides a remedy againſt their running away. By a late b Fat, 5 
Ratute e, if any waterman, who uſes the river Thame, A. . 
ſhall hide himſelf during the execution of any commilſ; Ge, 1. 
| 16. 11 Geo. 


2 Mod. Un. Hiſt, xli. 269. 5 See allo Comb. 245. Bi Ul. c. 75, &. 
3 Scobell. 176, 


x 34. | 
Rep. 154. 5 Stat. 2 & 3 Ph. & M. 4. 
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fon of preſling for the king's ſervice, he is liable to 
heavy penalties. By another , no fiſherman ſhall be 
taken by the queen's commiſſion to ſerve as a mari- 
ner; but the commiſſion ſhall be firſt brought to two 
jultices of the peace, inhabiting near the ſea coaſt 
where the mariners are to be taken, to the intent that 
the juſtices may chuſe out and return ſuch a number 
of able-bodied men, as in the commiſſion are contain- 
ed, to ſerve her majeſty. And by others 3, eſpecial 
protections are allowed to ſeamen in particular ciccum- 
ſtances, to prevent them from being impreſſed. And 
ferrymen are alſo ſaid to be privileged from being im- 
preſſed, at common law 4. All which do moſt evident- | 
ly imply a power of impreſſing to reſide ſomewhere; 
and, if any where, it muſt from the ſpirit of our con- 
titution, as well as from the frequent mention of the 
king's commiſſion, reſide in the crown alone. | 

But, beſides this method of impreſſing, (which is on- 
ly defenſible from public neceſſity, to which all pri- 
rate conſiderations muſt give way) there are other 
ways that tend to the increaſe of ſeamen, and man- 
ning the royal navy. Pariſhes may bind out poor 
boys apprentices to maſters of merchantmen, who ſhall 
be protected from impreſſing for the firſt three years; 
and if they are impreſſed afterwards, the maſters ſhall 
be allowed their wages ;: great advantages in point of 
wages are given to volunteer ſeamen in order to in- 
duce them to enter into his majeſty's ſervice®: and 
erery foreign ſeaman, who during a war ſhall ſerve 
two years in any man of war, merchantman, or pri- 
nteer, is naturalized ½%½ factoꝰ. About the middle 
df king William's reign, a ſcheme was ſet on foot * for 
aregilter of ſeamen to the number of thirty thouſand, 
fr a conſtant and regular ſupply of the king's fleet; 
wich great privileges co the regiſtered men, and, on 


? Stat. g, Eliz. e. 8. 4 Sav. 14. 

See Stat. 7 & 8 W. III. c. 21. 5 Stat. 2 Ann. c. 6. 
Ann. c. 6, 4 & 5 Ann. c. 19. 6 Stat. 31 Geo. II. c. 10. 
!3 Geo, II. c. 17. 2 Geo. III. c. Stat. 13 Geo. II. c. 3, 
5.11 Geo. III. c. 38. 19 Geo. Stat.) & 8 W. III. c. 21. 
l. e. 75, &c. | 
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the other hand, heavy penalties incaſe of their non- ap- 3. 
pearance when called for: but this regiſtry, being they 
judged to be ineffectual as well as oppreſſive, was abo: ſoldi 
liſhed by ſtatute 9 Ann. c. 21. | | | wou 
2. The method of ordering ſeamen in the royz er th 
fleet, and keeping up a regular diſcipline there, is di. th 
rected by certain expreſs rules, articles, and orders, nunc 
firſt enacted by the authority of parliament ſoon after I boar 
the reſtoration ®; but ſince new modelled and altered, ¶ unleſ 
after the peace of Aix la Chapelle ?9, to remedy ſome Poun 
defects which were of fatal conſequence in conduding may! 
the preceding war. In theſe articles of the navy a,, Value, 


moſt every poſſible offence is ſet down, and the pu- 
niſhment thereof annexed: in which reſpe@ the ſea- 
men have much the advantage over their brethren in 
the land ſervice; whoſe articles of war are not ena- 
ed by parliament, but framed from time to time at 
the pleaſure of the crown. Yet from whence this dil- 
tinction aroſe, and why the executive power, which 
1s limited ſo properly with regard to the navy, ſhould 
be ſo extenſive with regard to the army, it is hard to 
aſſign a reaſon: unleſs it proceeded from the perpetual 
eſtabliſhment of the navy, which rendered a permanent 
law for their regulation expedient ; and the temporary 
duration of the army which ſubſiſted only from year 
to year, and might therefore with leſs danger be fub- 
jected to diſcretionary government. But, whatever 
was apprehended at the firſt formation of the mutin 
act, the regular renewal of our ſtanding force at the 
entrance of every year has made this diſtinction idle 
For, it from experience paſt we may judge of future 
events, the army is now laſtingly ingrafted into the 
Britiſh conſtitution ; with this ſingularly fortunate 
circumſtance, that any branch of the legiſlature ma 
annually put an end to its legal exiſtence, by refuing 
to concur in its continuance. | 


® Stat. 13 Car. II. ſt. 1. c. 9. mended by 19 Geo. III. c. U). 
9 Stat. 22 Geo, II. c. 23. a- 3 | 
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3. With regard to the privileges conferred on ſailors, 
they are pretty much the ſame with thoſe conferred on 
ſoldiers; with regard to relief when maimed, or 
wounded, or ſuperannuated, either by country rates, 
or the royal hoſpital at Greenwich; with regard alſo 
to the exerciſe of trades, and the power o making 
nuncupative teſtaments: and farthers, no ſeaman a- 
board his majeſty's ſhips can be arreſted for any debt, 
unleſs the ſame be ſworn to amount to at leaſt twenty 
pounds; though, by the annual mutiny acts, a ſoldier 
may be arreſted for a debt which extends to half that 
value, but not to a leſs amount, | | 


e gtat. 31 Geo. II. c. 19. 
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CHAPTER TA FOURTEENTH, 
or MASTER any SERVANT. 


Havne thus commented on the rights and duties 
of perſons, as ſtanding in the public relations of magiſ- 
trates and people, the method I have marked out now 
leads me to conſider their rights and duties in private 
oeconomical relations. : ; 
The three great relations in private life are, 1. That 
of maſter and ſervant ; which is founded in convent 
_ ence, whereby a man is directed to call in the aſſiſtance 
of others, where his own ſkill and labour will not be 
ſufficient to anſwer the cares incumbent upon him. 
2. That of uſband and wile; which is founded in na- 
ture, but modified by civil ſociety : the one directing 
man to continue and multiply his ſpecies, and the -_ 
preſcribing the manner in which that natural impu 
muſt be confined and regulated. 3. That of parent an 
child, which is conſequential to that of marriages ben 
its principal end and deſign: and it is by virtue of thi 
relation that infants are protected, maintained, and 
| educated. But, ſince the parents, on whom this care! 
primarily incumbent, may be ſnatched away by _ 
before they have completed their duty, the law . 
therefore provided a fourth relation; 4. That of gu 
dian and ward, which is a kind of artificial parentage 
in order to ſupply the deficiency, whenever it happen 
ef the natural. Of all theſe relatioas in their order. 
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In diſcuſſing the relation of mafler and ſervant, I 
all, firſt, conſider the ſeveral forts of ſervants, and 


how this relation is created and deſtroyed: ſecondly, ' 


the effect of this relation with regard to the parties 
themſelves: and, laſtly, its effect with regard to other 
perſons. | HE, | 

J. As to the ſeveral ſorts of ſervants : Thave former- 
ly obſerved * that pure and proper ſlavery does not, 
nay cannot, ſubſiſt in England; ſuch 1 mean, whereby 
an abſolute and unlimited power is given to the maſter 
over the lite and fortune of the ſlave. And indeed it is 
repugnant to reaſon, and the principles of natural law, 


that ſuch a ſtate ſhould ſubſiſt any where. The three 


origins of the right of ſlavery, aſſigned by Juſtinian“, 
are all of them built upon falſe foundations3. As, firſt, 
ſlavery is held to ariſe © jure gentium, from a ſtate: of 
captivity in war; whence ſlaves are called mancipia, 
quaſi manu capti, The conqueror, ſay the civilians, had 
a right to the life of his captive; and, having ſpared 


that, has a right to deal with him as he pleaſes. tit 


is an untrue poſition, when taken generally, that, by 
the law of nature or nations, a man may kill his ene- 


my: he has only a ow to kill him, in 1 | 


caſes ; in caſes of abſolute neceſſity, for ſelf-defence ; 
and it is plain this abſolute neceflity did not ſubſiſt, 
ſince the victor did not actually kill him, but made him 
priſoner. War is itſelf juſtifiable only on principles of 


{elf-preſervation ; and therefore it gives no other right 


over priſoners but. merely to diſable them from doing 
harm to us, by confining their perſons ; much leſs: can 
it give a right to kill, torture, abuſe, plunder, or en- 
lave, an enemy, when the war is over. Since there- 
fore the right of making ſlaves by captivity depends on 
a ſuppoſed right of flaughter, that foundation failing, 
the conſequence drawn from it muſt fail likewiſe; But, 
ſecondly, it is ſaid that ſlavery may begin jure civili;” 
when one man ſells himſelf to another. This, if only 
meant of contracts to ſerve or work for another, is 


1 page 127. 7 naſcuntur ex axcillis nelris. Inf. 1 ; 
* &rwvi aut fiunt, aut naſcuntur: 3. 4. 2 | 
nt jure gentſum, aut iure civik; Monteſq. Sp. L. xv. 2. 


* 


Ch. 14. of Pexsous. 4tz 


. 4 + — - 2 22 
N — — — ox 


_ 


A 
2 * W * 8 * 
4 - LAOS — 2 * 8 
18 bb UG „ * —— * _- - < — — 
— eden F 2 T — * PPE os mens; Do" " 
RES 3 — = : : — = - — 
5 D n AX - i 7 S * 


—— * — — 
. Sd 
Sons — — — 
— — 


224 


424 The Ricnrts Book l. 
very juſt : but when applied to ſtrict flavery, in the 
ſenſe of the laws of old Rome or modern Barbary, is 
alſo impoſſible. Every ſale implies a price, a quid pry 
quo, an equivalent given to the ſeller in lieu of what he 
transfers to the buyer: but what equivalent can be 
iven for life, and liberty, both of which (in abſolute 
| 3 are held to be in the maſter's diſpoſal? His 
property alſo, the very price he ſeems to receive, de. 
volves ipſo fadto to his maſter, the inſtant he becomes 
his ſlave. In this caſe therefore the buyer gives nothing, 
and the ſeller receives nothing : of what validity then 
can a ſale be, which deſtroys the very principles upon 
which all ſales are founded ? Laſtly, we are told, that 
beſides theſe two ways by which ſlaves unt,“ or are 
acquired, they may alſo be hereditary : © /ervi naſcun- 
tur; the children of acquired ſlaves are jure naturae, 
by a negative kind of birthright, ſlaves alſo, Burt this, 
being built on the two former rights, muſt ſall toge- 
ther with them. If neither captivity, nor the ſale of 
one's ſelf, can by the law of nature and reaſon reduce 
the parent to ſlavery, much leſs can they reduce the 
offspring. . 285 
Upon theſe principles the law of England abhors, 
and will not endure the exiſtence of, ſlavery within 
this nation: ſo that when an attempt was made to in- 
troduce it, by ſtatute 1 Edw. VI. c. 3. which ordained, 
that all idle vagabonds ſhould be made ſlaves, and fed 
upon bread, water, or ſmall drink, and refuſe meat; 
ſhould wear a ring of iron round their necks, arms, or 
legs; and ſhould be compelled by beating, chaining, or 
otherwiſe, to perform the work aſſigned them, were it 
ever ſo vile; the ſpirit of the nation could not brook 
this condition, even in the moſt abandoned rogues ; 
and therefore this ſtatute was repealed in two years 
afterwards?. And now it is laid downs, that a ſlave or 
negro, the inſtant he lands in England, becomes a iree- 
man; that is, the law will protect him in the enjoyment 
of his perſon, and his property. Yet, with regard to 
any right which the malter may have lawfully acquir- 
ed to the perpetual ſervice of John or Thomas, this 
will remain exactly in the ſame ſtate as before: for this 


7 Stat. 3 & 4 Edw. VI. c. 16. 2 Salk. 666. 
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is no more than the ſame ſtate of ſubjection for life, 
. which every apprentice ſubmits to for the ſpace of ſeven 
bears, or ſometimes for a longer term. Hence too it 
} follows, that the infamous and unchriſtian practice of 
: withholding baptiſm from negro ſervants, leſt they 
e ſhould thereby gain their liberty, is totally without 
e Wl foundation, as well as without excuſe. The law of 
s Wl England acts upon general and extenſive principles: it 
- WT zives liberty, rightly underſtood, that is, protection to 
a jew, a turk, or a heathen, as well as to thoſe who 
profeſs the true religion of Chriſt ; and it will not diſ- 
{olve a civil obligation between maſter and ſerFant, on 
account of the alteration of faith in either of the par- 
ties: but the ſlave is entitled to the ſame protection in 
England before, as after, baptiſm; and, whatever 
ſervice the heathen negro owed of right to his Ame- 
rican maſter, by general not by local law, the ſame . 
(whatever it be) is he bound to render when brought 
to England and made a chriſtian. | 
1. The firſt ſort of ſervants therefore, acknowleged 
by the laws of England, are menial ſervants ; ſo called 
from being intra moenia, or domeſtics, The contract 
between them and their maſters ariſes upon the hiring, 
rs, lf the hiring be general without any particular time 
in limited, the law conſtrues it to be hiring for a years; 
n- upon a principle of natural equity, that the ſervant 
d, WW ſhall ſerve, and the maſter maintain him, throughout 
ed all the revolutions of the reſpective ſeaſons ; as well 
it; ben there is work to be done, as when there is not“: 
or but the contract may be made for any larger or ſmaller 
or term. All ſingle men between twelve years old and ſix- 
it y, and married ones under thirty years of age, and all 
ok ſagle women between twelve and forty, not havin 
'S 3 ay viſible livelihood, are compelled by two juſtices te 
ars Wroout to ſervice in huſbandry or certain ſpecific trades, 
bor the promotion of honeſt induſtry : and no maſter 
ee · ſcan put away his ſervant, or ſervant leave his maſter, 
ent ater being ſo retained, either before or at the end of 
„to li: term, without a quarter's warning; unleſs upon 


his 3 To, Lit. 42. - | F. 
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reaſonable canſe to be allowed by a juſtice of the mM 
peace“: but they may part by conſent, or make 2 ſta 

ſpecial bargain. Et | 1. 
2. Another ſpecies of ſervants are called apprentice; fed 
(from apprendre, to learn) and are uſvally bound for a WM the 

term of years, by deed indented or indentures, to Pur 
ſerve their maſters, and be maintained and inſtruteq IMF pou 
by them. This is uſually done to perſons of trade, in WI cou: 
order to learn their art and myſtery ; and ſometimes Ml tics 
very large ſums are given with them, as a premium are 

for their inſtruction : but it may be done to huſband. 4. 

men, nay to gentlemen, and others. And * children may 

of poor perſons may be apprenticed out by the over- rial, 


ſeers, with conſent of two juſtices, till twenty-one MW who: 

years of age, to ſuch perſons as are thought fitting; WM /-7e, 
who are alſo compellable to take them; and it is held, M nalte 
that gentlemen of fortune, and clergymen, are equally MW conſic 
liable with others to ſuch compulſion? : for which pur— * 
poſes the ſtatutes have made the indentures obligatory, N afects 
even though ſuch pariſh-apprentice be a minor. Ap-Mring a 
prentices to trades may be diſcharged on reaſcnable Mindent 
cauſe, either at the requeſt of themſelves or maſters, Mvherc:; 
at the quarter-ſefſions, or by one juſtice, with appeal MWPerions 
to the ſcfſions5 ; who may, by the equity of the ſtatute, M'rade, . 
if they think it reaſonable, direct reſtitution of a rata-· Ni any 
ble ſhare of the money given with the apprentice: Mie exc] 
and pariſh-apprentices may be diſcharged in the ſameMva har 
manner, by two juſtices?. But if an apprentice, with{Mlrevailiz 
whom leſs than ten pounds hath been given, run great 
away from his maſter, he is compelled to ſerve out ligerning | 
time of abſence, or make ſatisfaction for the ſame, er its r. 
any time within ſeven years after the expiration of hin 
original contracts. . | ed; but 
3. A third ſpecies of ſervants are labeurers, who ae ſer; 
only hired by the day or the week, and do not live in!1o:ilion 
R i : e mon 

1 Stat. 5 Eliz. c. 4. 4 Stat. 5 Eliz. c. 4. 43 Writ all 
2 Stat. 5. Eliz. c. 4. 43 Eliz. c. 2. Cro. Car. 179. q 
e. 2. 1 Jac. I. c. 25. 7 Jac. I. c.3. ' 5 Stat. 5 Ei. c. 4- "mental | 
8&9 W. & M. c. 30. 2 & 3 © Salk. 67. dd on 

Ann. c. 6. 4 Ann. c. 19. 17 Geo. 7 Stat. 20 Geo, II. c. 19. 

II. c. 5. 18 Geo. III. c. 47. 8 Stat, 6 Geo, III. c. 20. "Stat, & ] 
3 Salk. 57. 491. + I 26. , 
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are ſo ſettled. : -, 


malter's or employer's property. Which, leads me to 
conltder,, 0 30 nat l Too e 

IL The manner in which this relation, of ſerxice, 
affects either the maſter or ſervant, And, firſt, by hi- 
Ap- ing and ſervice for a year, or apprenticeſhip under 
able Mindentures, a perſon gains a ſettlement in that pariſh 
ters, vherein he laſt ſerved forty ,days *, In the next. place 
peil perſons, ferving ſeven years as, Apprentices . to any 
tute, rade, have an excluſive right to exergiſe that trade 
rata- n any part, of Englands. This law, with regard. to 
ce 6: be excſuſive part of it, has hy turns been looked upon 


„„ 


ace inonopolies) are pernicious to trade the adyocates 
"it allege, that unfkilfulneſs in 4rades-is:equally de- 
mental to the public, as monopolies, The reaſon 
d::d only extends to ſuch trades, in the exerciſe 
| Stat. 5 Eliz, c. 4. 6 Geo. 2 See pag. 364. F 

Kes, 3 Stat. 5 Eliz, c. 4. . 31 
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| ill is required: but another of their argy- 
9 vz. that apprenticeſhips 
re uſeful to the commonwealth, by employing of 
youth, and learning them to be early induſtrious : but 
* no one would be induced to undergo a ſeven years 
ſervitude, if others, though equally ſkilful, wel al- 
lowed the ſame advantages without having 15 e 
| the ſame diſcipline : and in this there ſeems to be = 
reaſon. However, the reſolutions: of the courts haye 
in eneral rather confined than extended the reſtriction. 
th 864" are held to be within * oy oy Eos 
ere in being at the making of it * : for trad 
— * cds are not requiſite : 
— following the trade ſeven years without any _ 
tual proſecution (either as a maſter or a ſervant) is ſuf- 
ficient without an actual apprenticeſhip #, 1 
A maſter may by law correct his apprentice fo 
: iſbehaviour, ſo it be done with mo- 
gligence or other m Anker 
deration 5: though, if the maſter or ma e's Bs 
beats any other ſervant of full age, it is goo 2 e 
departure 6. But if any ſervant, workman, or la ourer 
faults his maſter or dame, he ſhall ſuffer one year's 
ingrifanment, and _ open. corporal puniſhment, 
i ife or limb 7. : | 
8 all ow and labourers, except appren- 
3 become entitled to wages: according 170 their 
reement, if menial ſervants; or according to the ap- 
— — ant of ſheriff or ſeſſions, if labourers or ſervants 
— for the ſtatutes for regulation mo , 
| — to ſuch ſervants my. 1 age _ as _ f 
1 to be a judge o 
ws Pr ue or of . to aſſeſs or es. | 
— 411 Let us, laſtly, ſee how ſtrangers may mY e 
ted by this relation of maſter and 3 wr 
— Nel may behave towards others on behalf of his 


i Cro. Car. 179. 
2 Lord Raym. $14. Eiren. 129. Cro 7 


.£1. 2 Keb. 583, Show. 289. | 
2 + 179. Wallen G F. N. B. 168. Bro. Ar 
; tam v. Holton. Tr. 33 Geo. Labourers 51. Treſpaſs 349. 
gui ; 


judges. 7 Stat. 5 Eliz. c. 4. 
* Lok, E * Lamb. 2 Jones, 47. 
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- vant ; and what a ſervant may do on bchalf of his 
maſter. 

And, firſt, the maſter may maintain, that is, abet 
and aſſiſt his ſervant in any action at law againſt a 
ſtranger : whereas, in general, it is an offence againſt 
public juſtice to encourage ſuits and animoſities, by 
helping to bear the expenſe of them, and is called in 
law maintainance . Amaſter alſo may bring an action 
againſt any man for beating or maiming his ſervant : 
but in ſuch caſe he muſt aſſign, as a ſpecial reaſon for 
ſo doing, his own damage by the loſs of his ſervice; 
and this loſs muſt be proved upon the trial*. A maſter 
likewiſe may juſtiſy an aſſault in defenge of his ſervant, - 
and a ſervant in defence of his maſter 4: the maſter, 
becauſe he has an intereſt in his ſervant, not to be de- 
prived of his ſervice ; the ſervant, becauſe it is part of 
be- his duty, for which he receives his wages, to ſtand by 
n0- and defend his maſter 5. Alſo if any perſon do hire or 
viſe i retain my ſervant, being in my fervice, for which the 
e Of BW ſervant departeth from me and goeth to ſervethe other, 
rer U may have an action for damages againſt both the new 
ar 5 WY maſter and the ſervant, or either of them: but if the 
ent, BY new maſter did not know that he is my ſervant, no acti- 
on lies; unleſs he afterwards refuſe to reſtore him upon 
information and demand . The ' reaſon and founda- 
tion, upon which all this doctrine is built, ſeem to be 
the property that every man has in the ſervice of his 
domeſtic 3 acquired by the contract of hiring, and pur- 
chaſed by giving them wages. 

As for thoſe things which a ſervant may do on be- 
balf of his maſter, they ſeem all to proceed upon this 
principle, that the maſter is anſwerable for the act of 
lis ſervant, if done by his command. either expreſsly 
given, or implied: nam gui facit per alium, ſacit per ſe 7. 


Roll. Abr. 116. ter, a parent for his child, and a 
79. 9 Rep. 113. huſband or. father for the chaſtity 
12 Roll. Abr. 546. of his wife or daughter. 


Aer. In like manner, by the laws 6 F. N. B. 167, (GG. 
. «king Alfred, c. 38. a ſervant 74 Inſt. 109. 
ws allowed to fight for His maſ- 
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Therefore; if the ſervant commit a treſpaſs by the com- C 
mand or encouragement of his maſter, the maſter ſhall 
be guilty of it: though the ſervant is not thereby, ex- 


cuſed, for he is — to obey his maſter in matters that my 
are honeſt and lawtul. If an innkeeper's ſervants rob gl 
his gueſts, the maſter is bound to reſtitution * : for as the 
there is a confidence repoſed in him, that he will take age 
care to provide honeſt ſervants, his negligence is a kind do! 
of implied conſent to the robbery; nam, qui non prohibet, IO 
cum probibere poſſit, jubet. So likewiſe if the drawer at mil 
a tavern ſells a man bad wine, whereby his health is law 
injured, he may bring an action againſt the maſter; that 
for although the maſter did not expreſsly order the 4 
ſeryant to ſell it to that perſon in particular, yet his Hp 
permitting him to draw aud ſell it at all is impliedly a 1 4 
general command. RED gene 
In the ſame manner, whatever a ſervant is permitted maſt 
to do in the uſual courſe of his buſineſs, is equivalent the d 
to a general conmand. If I pay money to a banker“ in tl 
ſervant, the banker is anſwerable for it: if I pay it to whic. 
a clergyman's or a phyſician's ſervant, whoſe uſual MW 7” 
buſineſs it is not to receive money for his maſter, and denta 
he embezzles it, I muſt pay it over again, If a rent 
ſteward lets a leaſe of a farm, without the owner's A ſuel 
knowlege, the owner muſt ſtand to the bargain ; for nt 
this is the ſteward's buſineſs. A wife, a friend, a re- ſhall f 
lation, that uſe to tranſact buſineſs for a man, are and, | 
guoad hoc his ſervants ; and the principal muſt anfwer WM "*" kh 
for their conduct: for the law implies, that they ad month 
under a general command; and without ſuch a doctrine ami] 
as this no mutual intercourſe between man and man Ky 
dv 


could ſubſiſt with any tolerable convenience. If ] uſu- 
ally deal with a tradeſman by myſelf, or conſtantly ge pe 
pay him ready money, I am not anſwerable for what * 


my ſervant takes up upon truſt; for here is no im- 


plied order to the tradeſman to truſt my ſervant: but % in t 
if I uſually ſend him upon truſt, or ſometimes on truſt ur, / 
and ſometimes with ready money, Iam anſwerable tor Ney 

NOY 


all he takes up; for the tradeſman cannot poſſibly diſ- 


tinguiſh when he comes by my order, and when upon Bl the hay « 
me, a 


bencc auy 


his own authority 5. 


I Noy's max, c. 43. 3 Dr & Stud. d. 2. e. 4% Noy's 
21 Roll. Abr. 95. max. c. 44. 
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If a ſervant, laſtly, by his negligence does any da- 


mage to a ſtranger, the maſter ſhall anſwer for his ne- 


glet: if a ſmith's ſervant lames a horſe while he is 


ſhoeing him, an action lies againſt the maſter, and not 
againft the ſervant. But in thefe caſes the damage muſt be 


done, while he is actually employed in the maſter's ſer- 
vice ; otherwiſe the fervant ſhall anſwer for his own 


miſbehaviour. Upon this principle, by the common 


law *, if a fervant kept his maſter's fire negligently, ſo 
that his neighbour's houſe was burned down thereby, 


an action lay againſt the maſter; becauſe this negli - 


gence happened in his ſervice: otherwiſe, if the ſer- 
vant, going along the ſtreet with a torch, by negli- 
gence ſets fire to a houſe; for there he is not in his 


maſter's immediate ſervice: and muſt himſelf anſwer 
the damage perfonally. But now the common law is, 


in the former caſe, altered by ſtatute 6 Ann. c. 3, 
which ordains that no action ſhall be maintained againſt 
any, in whoſe houſe or chamber any fire ſhall acci- 
dentally begin ; for their own loſs is ſufficient puniſh- 
ment for their own or their ſervant's careleſſneſs. But 


i ſuch fire happens through the negligence of auy ſer- 


vant (whoſe loſs is commonly very little) ſuch ſervant 


ſhall forfeit 100/. to be diſtributed among the ſufferers ; 


and, in default of payment, ſhall be committed to ſome 
workhouſe and there kept to hard labour for eighteen 
months 2. A maſter is, laſtly, chargeable if any of his 
family layeth or caſteth any thing out of his houſe into 
the tireet or common highway, to the damage of any 
individual, or the common nuſance of his majeſty's 
lege people 3; for the maſter bath the ſuperintendence 
and charge of all his houſhold. And this alſo agrees 
vith the civil law“; which holds that the pater famili- 
, in this and ſimilar caſes, © ob alterjus culpam ſene- 
tur, five ſervi, ſlui liber i.“ ä | 


| Noy's max. c 44. to pay double to the ſufferers; 


Upon a ſimilar principle, by or, if he was not able to pay, was 


the law of the twelve tables at te ſuffer a corporal puniſhment, 
Rome, a perſon by whoſe negli- 3 Noy's max. c. 44. 
ence auy fire began was bound 1 ½. 9. 3. 1. Infl 4. 5.1. 
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We may obſer ve, that in all the caſes here put, the 
maſter may be ſrequently a loſer by the truſt repoſed 
in his ſervant, but never ean be a gainer; he may fre- 
quently be anſwerable for his ſervant s miſbehaviour, 
but never can ſhelter himſelf from puniſhment by laying 
the blame on his agent. The reaſon of this is ſtill uni- 
form and the ſame ; that the wrong done by the ſer- 
vant is looked upon in law as the wrong of the maſter 
- himſelf; and it is a ſtanding maxim, that no man ſhall 
be allowed to make any advantage of his owa wrong. 
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CHAPTER, T-HE FIFTEENTH. 


Oz HUSBAND AND WIFE. 


Tur ſecond private relation of perſons is that of 
marriage, which includes the reciprocal right and du- 
ties of huſband and wife; or, as moſt of our elder law 
books call them, of baren and feme. In the conſidera- 
tion of which I fhall in the firſt place inquire, how 
marriages may be contracted or made; ſhall next point 
out the manner in which they may be diſſolved; and 
ſhall, laſtly, take a view of the legal effects and con- 
Rr of marriage. | OMG. 
I. Our law conſiders marriage in no other light than 

43 a civil contract. The holineſs of the matrimonial ſtate 
is left entirely to the matrimonial law: the temporal 
courts not having juriſdiction to conſider unlawful 
marriage as a ſin, but merely as a civil inconvenience. 
The puniftment therefore, or annulling, of inceftuous 
or other unſeriptural marriages, is the province of the 
ſpiritual courts ; which act pro ſalute anima. And, 
taking it in this civil light, the law treats it as it does 
all other contracts: allowing it to be good and valid 
in all caſes, where the parties at the time of making it 
were, in the firſt place, willing to contract; ſecondly, 
able to contract; and, laſtly, actually did contract, in 
the proper forms and ſolemnities required by law. 


2 Salk. 121. 
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Firſt, they muſt be willing to contract, “ Conſenſus non 
% concubitus, faciat nuptias, is the maxim of the civil 
law in this caſe 5: and it is adopted by the common 
lawyers “, who indeed have borrowed (eſpecially in an- 
tient times) almoſt all their netions of the legitimacy 
of marrixge from the canon and civil aws. 

Second]y, they muſt be ab/e to contract. In general, 
all perſons are able to contract themſelves in marriage, 
unleſs they labour under ſome particular diſabilities, 
and incapacities. What thoſe are, it will be here our 
buſineſs to enquire. 

Now theſe diſabilities are of two forts: firſti ſuch as 
are canonical, and therefore ſufficient by the eccleſi- 
aſtical laws to avoid the marriage in the ſpiritual 
court; but theſe in our law only make the marriage 
voidable, and not ip/o fads void, until ſentence of nul- 
lity be obtained. Of this nature are pre- contract; 


them, to attempt to, contract N together, 


: 9 : - 


and inflict penance for the a 0e e aninarum. 

A 
alid to all civil, purpoſes; unleſs ſuch ſeparation is 
12 = g the life of the parties. For, af. 


«cf? 


2 Fr. $0, 17, 30. 
OT Co. Litt. 33. 


Ch 
cee 
the 
hoc | 
ban 
ent! 
boo 
are 
cou 
ſtat 
ſons 
by l 


law 


mat 


{hal 


Per! 
imp 
how 
ſam 


”" 5; „. 


Ds 25 Mica... Wh. 


"AS RSG. 


A. % ²⁰ m AA Ai. 


a 


\ 


Ch. 15. 7 of Pe As ON s. 435 


ceeding to annul the marriage and baſtardize the iſſue; 
the court of king's bench granted a prohibition quozd + 
hoc ; but permitted them to proceed to pnnith the huſ- 
band for inceſt 9; Theſe canonical diſabilities being 
entirely the province of the eccleſiaſtical courts; our 
books are perfectly filent concerning them. But there 
are a few ſtatutes, which ſerve as directories to thoſe 
courts, of which it will be proper to take notice. By 
ſtatute 32 Hen. VIII. e. 38. it is declared, that all per- 
ſons may lawfully marry, but ſuch as are prohibited 
by God's law ; and that all marriages contracted by 
lawful perſons in the face of the church, and conſum- 


mate with bodily knowlege, and fruit of children. 


{hall be indiffoluble. And (becauſe in the times of po- 
pery a great variety of degrees of kindred were made 


impediments to marriage, which impediments might 


however be bought off for money) it is declared by the 
ſame ſtatute, that nothing (God's law except) ſhall im- 
peach any marriage, but within the Levitical degrees; - 
the fartheſt of which is that between unele and miece ®. 
By the ſame ſtatute all impediments, arifing from pre- 
contracts to other perſons, were aboliſhed and declar- 
ed of none effef, unleſs they had been conſummated 
with bodily knowlege : in which caſe the canon law 
holds ſuch contract to be a marriage de fads, But this 
branch of the ſtatute was repealed by ſtatute 2 & 3 
Edw. VI. c. 23. How far the act of 26 Geo, II. c. 33. 
(which prohibits all ſuits in eccleſiaſtical courts to 
compel a marriage, in conſequence of any contract) 
may collaterally extend to revive this clauſe of Henry 
VIII's ſtatute, and aboliſh the impediment of pre · con- 
tract, IJ leave to be conſidered by the canoniſts. 

The other ſort of diſabilities are thoſe which are 
created, or at leaſt enforced, by the municipal laws. 
And, though ſome of them may be grounded on na- 
tural law, yet they are regarded by the laws of the 
land, not ſo much in the light of any moral offence, 
as on account of the civil inconveniences they draw 
after them. Theſe civil difabilities make the contract 


void ab initio, and not merely. yoidable ; nor that they 


9 Salk. 548. ® Gilb. Rep. 158. 
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diſſolve a contract already formed, but they render the 

parties incapable of forming any contract at all: they 

do not put aſunder thoſe who are joined together, but 

they previouſly hinder the junction. And, if any per- 

ſons under theſe legal incapacities come together, it is 
a meretricious, and not a matrimonial, union. 

1. The firſt of theſe legal diſabilities is a prior mar- 
riage, or having another huſband or wife living; in 
which caſe, beſides the penalties conſequent upon it as 
a felony, the ſecond marriage is to all intents and pur- 

ſes void“: beam! being condemned both by the 

law of the new teſtament, and the policy of all pru- 

dent ſtates, eſpecially in theſe northern climates. And 
Juftinian, even in the climate of modern Turkey, is 
2 that ** duas uxores codem tempore habere non 
* oe.” 

2. The next legal diſability is want of age. This is 
ſofficient to avoid all other contracts, on account of 
the imbecillity of judgment in the parties contracting; 
a ferliori therefore it ought to avoid this, the moſt im- 
portant contract of any. Therefore if a boy under 
fourteen, or a girl under twelve years of age, marries, 
this marriage is only inchoate and imperfect; and, 
when either of them comes to the age of conſent afore- 
faid, they may diſagree and declare the marriage void, 
without any divorce or ſentence in the ſpiritual court. 
This is founded on the civil law3. But the canon law 
Pays a greater regard to the conſtitution, than the age, 
of the parties“: for if they are habiles ad natrimonium, 
it is a good marriage, whatever their age may be. 
And in our law it is ſo far a marriage, that, if at the 
age of conſent they agree to continue together, they 
need not be married again*. If the huſband be of 
years of diſcretion he may diſagree as well as ſhe may: 
for in contracts the obligation muſt be mutual; both 
muſt be bound, or neither: and ſo it is, vice verſa, 
when the wife is of years of diſcretion, and the huſ- 
band under®. | By 


= 


1 Bro. Ar. tit. Baſtardy, pl. 8. * Decretal. J. 4. tit. 2. qu. 3. Fi 
2 Infl. 1. 10.6. 10 $ Co. Litt. 59. | . 
3 Leon. Cunſtit. 109. | 6 Ibid. | 
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z. Another incapacity ariſes from- want of conſent 
of parents or guardians. By the common Jaw, if the 
parties themſelves were of the age of conſent, there 
wanted no other concurrence to make the- marriage 
valid: and this was agreeable to the canon law. But, 
by ſeveral ſlatutes“, penalties of 10o/ are laid on every 
clergyman who marries à couple either without publi- 
cation of banns (which may give notice to parents or 
guardians) or without a licence, to obtain winch: tl e 
conſent of parents or guardians muſt be ſworn to. 
And by the ſtatute 4 &-5 Ph. and M. c. 8. whoſoever 
marries any woman child under the age of fixtecn 
years, without conſent of parents or guardians, ſhall 
be ſubject t0 fine, or five years impriſonment : and her 
eſtate during the huſband's life ſhall go to and be en- 
joyed by the next heir. The civil law indeed required 
the conſent of the parent or tutor at all ages; unleſs 
the children were emancipated, or out of the parents 
powers: and if ſuch conſent from the father was want- 
ing, the marriage was null, and the children illegiti- 
mate* ; but the conſent of the mother or guardians, if 
unreaſonably withheld, might be redreſſed and ſuppli- 
ed by the judge, or the. preſident of the provinces: and 
if the father was non compos, a ſimilar remedy was giv- 
ens. Theſe proviſions are adopted and imitated by the 
French and Hollanders, with this difference: that in 
France the ſons cannot marry without conſent of pa- 
rents till thirty years of age, nor the daughters till 
twenty-five? ; and in Holland, the ſons are at their own 
diſpoſal at twenty-five, and the daughters at twenty®. 
Thus hath ſtood, and thus at preſent ſands, the law 
in other neighbouring countries. And it has lately 
been thought proper to introduce ſomewhat of the 
ſame policy into our laws, by flatute 26 Geo. II. c. 33. 
whereby it is enacted, that all marriages celebrated by 
licence (for banns ſuppole notice) where either of the 
parties is under twenty-one, (not being a widow” or 


2 6& 7 Will. III. c. 6. 7 &8 © fl. 1. 10. 1. 
W. III. c. 35. 10 Ann. c. 19. 7 Domat, of dowries, $. 3, 
'3 FH. a3. 2. 2,& 18. Monteſq. Sp. I.. 23. 7. 5 
4 I. 5. 11. 5 Yinnus in Inſt. I. 1. t. 10. 
b Ca. 8. 4.1, C20. | | 


F bs 


438 Tie RignTts. Boos l. 


widower, who are ſuppoſed emancipated) without the 


conſent of the father, or, if he be not living, of the 
mother, or guardians, ſhall be abſolutely void. A like 
proviſion is made as in the civil law, where the mother 
or guardian is non campos, bey ond ſea, or gnreaſonably. 
froward, to diſpenſe with ſuch conſent at the diſeretion 
of the lord chancellor: but no proviſion is made, in 
caſe the father ſhould labour under any mental or other 


incapacity. Much may be, and much has been, ſaid 
both for and againſt this innovation upon our antient ' 


laws and conſtitution. On the one hand, it prevents 
the clandeſtine marriages of minors, which are often 
a terrible inconvenience to private families wherein 
they happen. On the other hand, reſtraints upon mar- 
riages, eſpecially among the lower claſs, are evidently 
detrimental to the public, by bindering the encreaſe 
of the people; and to religion and morality, by en- 
couraging licentiouſneſs and debauchery among the 
ſingle of both ſexes ; and thereby deſtroying one end 
of ſociety and government, which is concubitu probibere 
wage. And of this laſt inconvenience the Roman laws 
were ſo ſenſible, that at the ſame time that they forbad 


marriage without the; conſent of parents or guardians, ' 


they were leſs rigorous upon that very account with 
regard to other reſtraints: for, if a parent did not 
provide a huſband for his daughter, by the time ſhe 
arrived at the age of twenty-five, and ſhe afterwards 
made a flip in her conduct, he was not allowed to 
diſinherit her upon that account; ** quia nom ſua culpa, 
0% {ed parentum, id commi ſiſſe cognoſcitur*.” 2& 
4. A fourth incapacity is want of reaſon ; without a 
competent ſhare, of which, as no other, fo neither can 
the matrimonial contract, be valid. It was formerly 
adjudged, that the iſſue of an idiot was legitimate, 
and conſequently that his marriage was valid. A 
ſtrange determination l fince conſent is abſolutely re- 
quiſite to matrimony, and neither idiots nor lunatics 
are capable of conſenting to any thing. And there- 
fore the civil law judged mueh more ſenſibly when it 
made ſuch deprivations of reaſon a previous impediment; 
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though not a caule of divorce, if they happened after 
marriage And modern reſolutions have adhered to 
the reaſon of the civil law, by decermining # that the 
marriage of a lunatic, not being in a lucid interval, 
was abſolutely void. But as it might be difficult to 
prove the exact ſtate, of the party's mind at the actual 
celebration of the nuptials, upon this account (con- 
curring with ſome private family reaſons) the ſtatute 
15 Ged. II. c, 30. has provided, that the marriage of 
junaties and perſons under phrenaies (if found lonatics 
under a commiſſion, or committed to the care of truf- 
tees by any act of parliament) before they are declared 
of ſound mind by the lord chancellor or the majority of 
ſach truſtees, ſhall be totally void. | '7 

Laſtly, the parties muſt not only be willing and able 
to contract, but actually muſt contract themſelves in 
due form of law, to make it a good civil marriage. 
Any contract made, per verba de pracſinti, or in words 
of che preſent tenſe, and in caſe of cohabitation per 
verba de futuro alſo, between perſons able to contract, 
was before the late act deemed a valid marriage to 
many purpoſes ; and the parties might be compelied in 
the ſpiritual courts to celebrate it in jew ecclefrac. 
But theſe verbal contracts are now of no force, to 
compel a future marriage 5. Neither is any marriage 
at preſent valid, that is not celebrated in ſome pariſh 
church or public chapel, unleſs by diſpenſation from 
the archbiſhop of Canterbury. It muſt alſo be-pre- 
ceded by publication of banns, or by licence from the 
ſpiritual judge. Many other formalities are likewiſe. 
preſcribed by the act; the negle& of which, though pe- 
nal, does not invalidate the marriage. It is held to be 
alſo eſſential to'a marriage, that it be performed by a 
perſon' in orders*.; though the intervention of a prieſt: 
to ſolemnize this contract is merely juris peſtiu, and 
not juris naturalis aut divini it being ſaid that pope la- 
nocent the third was the firſt who ordained the ceſebra- 
tion of marriage in the church“; before which it was 

2 F. 28. tit. 1. I. 8. & tit. a. IJ. e. 64. ba 
16. | 5 Stat. 26 Geo. II. c. 33. 

3 Morriſon's caſe. coram Dele= © Salk. 119. 
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totally a civil contract. And, in the times of the come 
and rebellion, all marriages were performed by the gethe 

juſtices of the peace; and theſe marriages were decla- adult 


red valid, without any freſh folemnization, by ſtatute whic] 
12 Car II. c. 33. But, as the law now ſtands; we may high] 
upon the whole collect, that no marriage by the tem- tial ti 
poral law is iſe facto vid, that is celebrated by a per- cauſe 
ſon in orders, —in a pariſh church or public chapel (or And t 
elſewhere, by ſpecial diſpenſation)—in purſuanee of thoug 
banns or a licence, —between ſingle a and 11 
ing. —of ſound mind, —and of the age of twenty-one his wi 

ears; —or of the age of fourteen in males and twelve partly 
in females, with conſent of parents or guardians, or lute d 
without it, in caſe of widowhood. And no marriage if a v 
is veidable by the eccleſiaſtical law, after the death of MW out th 
either of the parties; nor during their lives, unleſs for MW among 
the canonical impediments of pre- contract, if that in- ¶ namec 
deed ſtill exiſts ; of conſanguinity z. and of affinity, or only 2 
corporal imbecillity, ſubſiſting previous to the marri- which 
age. yorces 
the po- 
ertrem 


II. I am next to conſider the manner in which mar- 
riages may be diſſolved ; and this is either by death, or 
divorce. There are two kinds of divorce, the one to- 
tal, the other partial; the one a v.nculs matrimonii, the 
other merely a menſa-e! 1h;ro. The total divorce, a vin- 
culo anatrimonii, muſt be for ſome of the canonical 
cauſes of impediment before-mentioned ; and thoſe, 
exiſting before the marriage, as is always the caſe in 
conſanguinity ; nor ſupervenient, or ariſing afterwards, 
as may be the caſe in affinity vr corporal imbecillity. 
For in caſes of total divorce, the marriage is declared 
null, as having been abſolutely unlawful ah initio; and 
the parties are therefore ſeparated pro ſalute animarum : 
for which reaſon, as was before obſerved, no divorce 
can be obtained, but during the life of the parties. 
The ifſue of ſuch marriage as is thus entirely diſſolved, 
are baſtards *. | 

Divorce a nenſa et thoro is when the marriage is juſt 
and lawful at initio, and therefore the law is tender of 
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diſſolving it; but, for ſome ſupervenient cauſe, it be- 
comes improper or impoſſible for the parties to live to- 
gether: as in the caſe of intolerable ill temper, or 
adultery, in either of the 2 For the canon law, 
which the common law follows in this caſe, deems ſo 
highly and with ſuch myſterious reverence of the nup- 
tial tie, that it will not allow it to be unlooſed for any 
cauſe whatſoever, that ariſes after the union is made. 
And this is ſaid to be built on the divine revealed law: 
* WM though that expreſsly aſſigns incontinence as a cauſe, 
| and indeed the only cauſe, why a man may put away 
his wife and marry another *. The civil law, which is 
partly of pagan original, allows many cauſes of abſo- 
lute divorce ; and ſome of them pretty ſevere ones: (as 
if a wife goes to the theatre or the public games, with- 
out the knowledge and conſent of the huſband *) but 
among them adultery is the principal, and with reaſon 
named the firſt 3, But with us in England adultery is 
only a cauſe of ſeparation from bed and board“: for 
which the beſt reaſon that can be given, is, that if di- 
yorces were allowed to depend upon a matter within 
re MW the power of either the parties, they would probably be 
or Nertremely frequent; as was the caſe when divorces 
o- ere allowed for canonical diſabilities, on the mere 
he MW coafeſſion of the parties 5, which is now prohibited by 
- che canons . However, divorces wwvinculo mairimonii, 
-al {Wor adultery, have of late years been frequently grant- 
ſe, Ned by act of parliament. 
in la caſe of divorce a menſa et tharo, the law allows 
ds, {Wilimony to the wife: which is that allowance, which is 
y. I nade to a woman for her ſupport out of the huſband's _ 
ed Mclate : being ſettled at the diſcretion of the ecclefiaſti- 
nd Neal judge, on conſideration of all the circumſtances of 
m: Ie caſe. This is ſometimes called her e/fovers ; for 
which, if he refuſes payment, there is (beſides the or- 
lnary proceſs of excommunication) a writ at common 
law de eſtoveris habendis, in order to recover it 7, It is 
generally proportioned to the rank and quality of the 
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44 
parties. But in cafe of elopement, and living with ag 
adulterer, the law allows her no alimony ?. 

III. Having thus ſhewn' how marriages may be 
made, or diſſolved, I come now, laſtly, to ſpeak of the 
legal confequences of ſuch making, or diſſolution. 

By marriage, the huſband and wife are one perſon in 
Jaw 3: that is, the very being or legal exiſtence of the 
woman is fufpended during the marriage, or at leaſt is 
incorporated and confolidated into that of the huſband: 
under whoſe wing, protection, and cover, ſhe performs 
every thing ; and is therefore called in our law-french 
a feme-covert, formina viro co-operta z is ſaid to be coert- 
baron, or under the protection and influence of her huſ- 
band, her baron, or lord; and her condition during 
her marriage is called her coverture. Upon this-princi- 
ple, of an union of perſon in huſband and wife, de- 
pend almoſt all the legal rights, duties, and diſabilities, 
that either of them acquire by the marriage. „I ſpeak 
not at preſent of the rights of property, but of ſuch 
as are merely perſonal. For this reaſon, a man cannot 
grant any thing to his wife, or enter into covenant 
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with her !“: for the grant would be to ſuppoſe her ſepa- 


rite exiſtence ; and to covenant with her, would be 
only to covenant: with himſelf; and therefore it is allo 
generally true, that all compacts made between huſe 
band and wife, when ſingle, are voided by the inter- 
miarriage 5. A woman indeed may be attorney for her 
huſband 6; for that implies no ſeparation from, but is 
rather a repreſentation of, her lord. And a huſband 
may alſo bequeath any thing to his wife by will; for 
that cannot take effect till the coverture is determined 
by his death 7. The huſband is bound to provide his 
wife with neceſfaries by law, as much as himſelf : and 
if ſhe contracts debts for them, he is . obliged to pay 
them s; but, for any thing beſides neceſſuries, he is not 
chargeable?. Alſo if a wife elopes, and lives with 
another man, the huſband is not chargeable even or 
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neceſſaries* ; at leaſt if the perſon, who furniſhes 
them, is ſuſficiently apprized of her elopement . If 
the wife be. indebted before marriage, the huſband is 
bound afterwards-to pay the debt; for he has adopted 
her and her eircumſtances together If the wife be 
injured in her perſon or her property, ſhe can bring no 
action for redreſs without her huſband's concurrence, 
and in his name, as well as her own 5: neither can ſhe. 
be ſued, without making the huſband a defendant $5, 
There is indeed one caſe where the wife ſhall ſue and 
be ſued as a feme ſole, vis. where;the huſband has ab- 
jured the realm, or is baniſhed 00 for then be is dead 
in law; and, the huſband. being thus diſabled to ſue 
for or defend the wife, it would be moſt unzeaſonable 
if ſhe had no remedy, or could make no defence at all. 
In criminal proſecutions, it is true, the wife may be 
indicted and puniſhed ſeparately.*; for the union is 
only a civil union. But, in-trials of any ſort, they are 
not allowed to be evidence for, or againſt, each other ?: 
partly becauſe it is impoſſible their teſtimony ſhould be 
indifferent; but principally becauſe; of the union of 
perſon ; and therefore, if they were admitted to be wit- 
neſſes for each other, they would contradict one max- 
im of law, nemo in propria cauſa teſtis efſe debet z” and 
if again} each other, they would contradict another 
maxim, nemo tenetur ſeipſum accufare.” But, where 
the offence is directly againſt the perſon of the wife, 
this rule has been uſually diſpenſes with o: and there- 
lore, by ſtatute 3 Hen. VII. c. 2. in caſe a wotnati'be 
forcibly taken away, and married, ſhe may he a wit- 
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) {In analogy to this principle of abzuration, it has been lately 
*ternuncd (Michaelmas term, 26 Geo. III. K. B. Corbet v. baron 
Pooenwitz and wife) that where a married woman, living ſepa- 
e anch apart from her huſbggd, with a ſeparate maintenance ſe- 
ured to her by deed, contracts a debt, ſhe may be ſued for it as a 
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_ neſs againſt ſuch her huſband, in order to convict him ha 
of felony. For in this caſe ſhe can with no propriety wil 
be reckoned his wife ; becauſe a main ingredient, her gat 
conſent, was wanting to the contract: and alſo there Th 
is another maxim of law, that no man ſhall take ad- aut 
vantage of his own wrong : which the raviſher here der 
would do, if by forcibly marrying a woman, he could for 

prevent her from being a witneſs, who is perhaps the wit 
only witneſs, to that very fat. | thi: 
In the civil law the huſband and the wife are conſi- wif 
dered as two diſtin perſons; and may have ſeparate her 
eſtates, contracts, debts, and injuries“: and therefore, wif 
in our eccleſiaſtical courts, a woman may fue and be Wa 
ſued without her huſband 3. OTE Tots thei 
But, though our law in general confiders man and peri 
wife as one perſon, yet there are ſome inſtances in which caſe 
the is ſeparately conſidered ; as inferior to him, and act- T 
ing by his compulſion. And therefore all deeds exe- the 
euted, and acts done, by her, during her coverture, the 
are void; except it be a fine, or the like matter of re- moſt 
cord, in which caſe ſne muſt be ſolely and ſecretly exa- rea 
mined, to learn if her act be voluntary . She cannot nd 
by will deviſe lands to her huſband, unleſs under ſpe- 
cial circumſtances; for at the time of making it ſhe is 2 7 


ſuppoſed to be under his coercion. And in ſome felo- 
nies, and other inferior crimes, committed by her, 
through conſtraint of her huſband, the law excuſes 
her: but this extends not to treaſon or murder. 
The huſband alſo (by the old law) might give his 
wife moderate correction . For, as he is to anſwer for 
her miſbehpviour, the law thought it reaſonable to in- 
truſt him with this power of reſtraining her, by do- 
meſtic chaſtiſemeat, in the ſame moderation that a 
man is allowed to correct his apprentices or chil- 
dren ;, for whom the maſter or parent is alſo liable in 
ſome caſes to anſwer. But this power of correction 
was confined within reaſonable bounds *, and the huſ- 
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hand was prohibited from uſing any violence to his 


wife, aliter quam ad virum, ex cauſa regiminis et caſti- 
gationis uxoris ſuae, licite et rationabiliter pertinet *. 
The civil Jaw gave the huſband the ſame, or a larger, 


authority over his wife: allowing him, for ſome miſ- 
demeſnors, flagellis et ſuſtibus acriter verberare uxorem ; 
for others, only modicam caſiigationem adbibere 3, But, 


with us, in the politer reign of Charles the ſecond, 


this power of correction began to be doubted “: and 
wife may now have the ſecurity of the peace againſt 
her huſband* ; or, in return, a huſband againſt his 
wife . Yet the lower rank of people, who were al- 
ways fond of the common law, ſtill claim and exert 
their antient privilege; and the courts of law will ſtill 
permit a huſband to reſtrain a wife of her liberty, in 
caſe of any groſs miſbehaviour ?. | 

Theſe are the chief legal effects of marriage during 
the coverture; upon which we may obſerve, that even 
the diſabilities, which the wife lies under, are for the 
moſt part intended for her protection and benefit. So 
you a favourite is the female ſex of the laws of Eng- 

nd. | 
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Tar next and the moſt univerſal relation in na- 
ture, is immediately derived from the preceding, be- 
ing, that between parent and child. b 
Thildren are of two ſorts ; legitimate, and ſpurious, 
or baſtards; each of which we ſhall. conſider in their 
order: and, firft, of legitimate children. 
I. A legitimate child is he that is born in lawful 
wedlock, or within a competent time afterwards. 
« Pater eft quem nuptiae demonſtrant, is the rule of the 
civil law ® ; and this holds with the civilians, whether 
the nuptials happen before, or after, the birth of the 
child. With us in England the rule is narrowed, for 
the nuptials muſt be precedent to the birth; of which 
more will be ſaid when we come to conſider the caſe 
of baſtardy. At preſent let us inquire into, 1. The 
legal duties of parents to their legitimate children, 
2. Their power over them. 3. The duties of ſuch chil- 
dren to their parents. 
1. And, firſt, the duties of parents, to legitimate 
children: which principally conſiſt in three particu- 
lars; their maintenance, their protection, and their 
education. F 
The duty of parents to provide for the maintenance 
of their children, is a principle of natural law; an 
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obligation, fays Puffendorf “, laid on them not only by 
nature herſelf, but by their own proper act, in bring- 
ing them into the world: for they would be in the 
higheſt nanner injurious to their iſſue, if they only 
gave their children life, that they might afterwards 
ſee them periſh. By begetting them therefore, they 
have entered into a voluntary obligation, to endea- 
vour, as far as in them lies, that the life which they 
have beſtowed ſhall be ſupported and preſerved. And 
thus the children will have a perfect right of receiving 
maintenance from their parents. And the prefident 
Monteſquieu 3 has a very juſt obſervation upon this 
head: that the eſtabliſhment of marriage in all civi- 
lized ſtates is built on this natural obligation to the 
father to provide for his children; for that aſcertains 
and makes known the perſon who is bound to fulfil 
this obligation: whereas, in promiſcuous and ilficit- 
conjunctions, the father is unknown; and the mother 
finds a thouſand obſtacles in her way j——ſhame, re- 
morſe, the conftraint- of her ſex, and the rigor 
laws z— that ſtifle her inclinations to perform this duty: 
and beſides, ſhe generally wants ability. e 
The municipal laws of all well- regulated ſtates have 
taken care to enforce this duty: though providence 
has done it more effectually than any laws, by implant - 
ing in the breaſt of every parent that natural een, or 
intuperable degree of affection, which not even the de- 
formity of perſon or mind, not even the wickedneſs, 
ingratitude, and rebellion of children, can totally ſup- 
preſs or extinguiſh. #5 7 
The civil law“ obliges the parent to provide main- 
tenance for his child; and, if he refuſes, « judex' de ea 
re cognoſcet,” Nay, it carries this matter ſo far, that 
it will not ſaffer a parent at his death totally to diſin- 
berit his child, without/expreſsly giving his reaſon for 
lo doing; and there are fourteen ſuch reaſons reckon- 
ed ups, which may juſtify ſuch difinheriſon. If the 
parent alleged no reaſon, or a bad, or a falſe one, the 
child might ſet the will aſide, fanguam leſtamentum in- 
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offcieſum, a teſtament contrary to the natural duty of 
the parent. And it is remarkable under what cdlour 
the children were to move for relief in ſuch a caſe; 
by ſuggeſting that the parent had loſt the uſe of his 
reaſon, when he made the inofficious teſtament. And 
this, as Puffendorf obſerves *, was not to bring into 
diſpute the teſtator's power ef diſinheriting his own 
offspring; but to examine the motives upon which he 
did it: and, if they were found defective in reaſon, 
then to ſet them aſide. But perhaps this is going ra- 
ther too far : every man has, or ought to have, by the 
laws of ſociety, a power over his'own property : and, 
as Gretius very well diſtinguiſhes 3, natural right 
obliges to give a neceſſary maintenance to children ; but 
what is more than that they have no other right to, 
than as it is given them by the favour of their parents, 
or the poſitive conſtitutions of the municipal law. 
Let us next ſee what proviſion our own laws hare 
made for this natural duty. It is a principle of law“, 
that there is an obligation on every man to provide for 
thoſe deſcended from his loins; and the manner, in 
which this obligation ſhall be performed, is thus point- 
ed out . The father, and mother, grandfather, and 
grandmother of poor impotent perſons ihall maintain 
them at their own charges, if of ſufficient ability, ac- 
cording as the quarter ſeſſion ſhall direct: and“ if a 
parent runs away, and leaves his children, the church- 
wardens and overſeers of the pariſh ſhall ſeiſe his rents, 
goods, and chattles, and diſpoſe of them towards their 
relief. By the interpretations which the courts of law 
have made upon theſe ſtatutes, it a mother or grand- 
mother marries again, and was before ſuch ſecond 
marriage of ſufficient ability to keep the child, the huſ- 
band ſhall be charged to maintain it?: for this being 
a debt of hers, when fingle, ſhall like others extend to 
charge the huſband. But at her death, thc relation 
being diſſolved, the huſband is under no farther obli- 


gation. by 
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No perſon is bound to provide a maintenance for his 
iſſue, where the children are impotent and unable to 
work, either through infancy, diſeaſe, or aceident; 
and then is only obliged to find them with neceſſaries, 
the penalty on refuſal being no more than 207. a 
month. For the policy of our laws, which are ever 
watchful to promote induſtry, did not mean to compel 
a father to maintain his idle and lazy children in eaſe 
and indolence : but thought it unjuſt to oblige the pa- 
rent, againſt his will, to provide them with ſuperflui- 
ties, and- other indulgences of fortune; imagining 
they might truſt to the impulſe of nature, if the 
children were deſerving of ſuch favours. Yet, as 
nothing is ſo apt to ſtifle the calls of nature as religi- 
ous bigotry, it is enacted *?, that if any popiſh parent 
ſhall refuſe to allow his proteſtant child a fitting main- 
tenance, with a view to compel him to change his re- 
ligion, the lord chancellor ſhall by order of court 
conſtrain him to do what is juſt and reaſonable. But this 
did not extend to perſons of another religion, of no 
jeſs bitterneſs and bigotry than the popiſh.:: and there- 
fore in the very next year we find an inſtance of a 
jew of immenſe riches, whoſe only daughter having 
embraced chriſtianity, he turned her out of doors ; 
and on her application for relief, it was held ſhe was 
entitled to none3. But this gave occaſion * to another 
ſtatutes, which ordains, that if jewiſh parents refuſe 
to allow their proteſtant children a fitting maintenance 
ſuitable to the fortune of the parent, the lord chan- 
cellor on complaint may make fuch order therein as 
he ſhall ſee 3 8 | 

Our law has made no proviſion to prevent the di- 
ſinheriting of children by will: leaving every man's 
property in his own diſpoſal, upon a principle of li- 
berty in this, as well as every other, action: though 
perhaps it had not been amiſs, if the parent had been 


2 Stat. 11 & 12 W. III. c. 4. Mar. 1701. 
Lord Raym. 69g. S$ 1 Ann. ſt, . c. 30; 
Com. Journ, 18 Feb, 12 . 
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bound to leave them at leaſt a neceſſary ſubſiſtence. A 
Indeed, among. perſons of any rank or fortune, a beſt 
competence is-generally provided for younger chil- the) 
dren, and the bulk of the eſtate ſettled upon the el- whe 
deſt, by the marriage - articles. Heirs alſo, and chil- und 
dren, are favourites of our courts of juſtice, and can- mily 


not be diſinherited by any dubious or ambiguous Our 
words; there being required /t he utmoſt certainty of not 
the teſtator's intentions to take-laway the right of an viſio 


heir“. W N Sieg poor 
From the duty of maintenance we may eaſily paſs the 2 
to that of protection, which is alſo a natural duty, but pare! 
rather permitted than enjoined by any municipal laws: ren * 
nature, in this reſpedt, working ſo ſtrongly as to need ner, 

rather a check than a ſpur. A parent may, by our tions, 
laws, maintain and uphold his children in their lau- The | 
ſuits, without being guilty: of the legal crime af main- they 

taining quarrels“. A parent may alſo juſtify an affault dilgre 
and battery in defence of the perſons of his chiidren?; ligion 
nay, where a man's ſon was beaten by another boy, pro vic 


and the father went near a mile to find him, and gover; 
there revenced his quarrel by beating the other bay, educa} 
of which beating he afterwards untortunately died; ide in 
it was not held to be murder, but manflaughter MW ſvadec 
merely“. Such indulgence dogs. the law ſhew to the caſe, | 
frailty of human nature, and the workings: of -paren- I fent, t 
tal affection. 311) 1 which 
The laſt duty of parents of their children is that of MW fall d 
giving them an education ſuitable to their ſtation in life: other, 
a duty pointed out by reaſon, and of ſar the greateſt WW enter 1 
importance of any. For, as Puffendort very well ob- priory, 
ſerves*, it is not eaſy to imagine or allow, that a pa- i 'cbool, 
rent has conferred any conſiderable benefit upon his Popiſh f 
child, by bringing lim into the warld ; if he aſter- ff confirm 
wards entirely negleQs his culture and education, and u thi 
ſuffers him to grow up like a mere beaſt, to lead a WM © pre 
life uſeleſs to others, and ſhameful to himfelf. Yet lent ſhal 


be execu 
11 Lev. 130. 4 Cro. Jac. 296. 1 Hawk. ay leg: 
2 2 Inſt. 564. P. C. | | * See p 
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the municipal laws of maſt: countries ſeem to be defec- 
tive in this point, by not conſtraining the parent to 
beſtow a proper education upon his children. Perhaps 
they thought it puniſhment enough to leave the parent, 
who neglects the inſtruction of the family, to labour 
under thoſe griefs and inconveniencies, which his fa- 


mily, ſo uninſtructed, will be ſure to bring upon him. 


Our laws, though their defects in this particular cans 
not be denied, have in one iaftance made a wiſe pro- 
viſion for breeding up the riſing generation: ſince the 
poor and laborious part of the community, when paſt 


the age of nurture, are taken out of the hands of their 


parents, by the ſtatutes for apprenticing poor child- 
ren *; and are placed out by the public in fuch a man- 
ner, as may render their abilities, in their ſeveral ſta- 
tions, of the greateſt advantage.to the commonwealth. 


The rich indeed are left at their own option, whether 


they will breed up their children to he ornaments or 
diſgraces to their family. Yet in one caſe, that of re- 
ligion, they are under peculiar reſtrictions: for it is 
provided, that if any perſon ſends any child under his 


government beyond the ſeas, either to prevent its good 


education in England, or in order to enter into or re- 
ſide in any popiſh college, or to be inſtructed, per- 
ſuaded, or ſtrengthened in che -popiſh religion; in ſuchi 
caſe, beſides the diſabilities incurred by the child ſo 
ſent, the parent or perſon ſending ſhall forfeit 1001. 
which + ſhall go to the ſole uſe and benefit of him that 


ſnall diſcover. the offence. And if any parent, or 


other, ſhall ſend or convey any perſon beyond ſea, to 


enter into, or be reſident in, or trained up in, any 


priory, abbey, nunnery, popith univerſity, college, or 
ichool, or houſe of jeſuits, or prieſts, or in any private 
popiſh family, in order to be inſtructed, perſuaded, - or 


confirmed in the popiſh religion; or ſhall contribute 


any thing towards their maintenance when abroad by 
any pretext whatever, the perſon both ſending and 
ſent ſhall be diſabled to-ſue in law or equity, or. to 
be executor or adminiſtrator to any perſon, or to enjoy 


any legacy or deed of giſt, or to bear any office in 
See pag. 426. 4 Stat. 11 & 12 W. III. c. 4. 


3 Stat. 1 Jac, I. c. 4. & 3 Jac. I. c. 3. 5 Stat, 3 Car. I c. 2. 
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therealm, and ſhall forfeit all his goods and chattels, 


and likewiſe all his real eſtate for life. 
2. The power of parents over their children is deri- ] 
ved from the former conſideration, their duty: this } 
authority'being given them, partly to enable the pa- n 
rent more eſſectually to perform his duty, and partly et 
as a recompenſe for his care and trouble in the faith- pi 
ful diſcharge of it. And upon this ſcore the mu- Ni 
nicipal laws of ſome nations have given a much larger of 


4 authority to the parents, than others. The antient 
| Roman laws gave the father a power of liſe and death 
over his children; upon this principle, that he who 
gave had alſo the power of taking away *. But theri- 
gor of theſe lawswas ſoftened by ſubſequent conſtitu- 
tions; ſo that * we find a father baniſhed by the em- 
peror Hadrian for killing his ſon, though he had .com- 
mitted a very heinous crime, upon this maxim, pa- 
4 tria poteſtas in pietate debet, non in atrocitate, conſiſtere.“ 
But ſtill they maintained to the laſt a very large and 
abſolute authority: for a ſon could not acquire any 
property of his own during the life of his father ; but 
all his acquiſitions belonged to the father, or at leaſt 

the profits of them for his life 3. 

The power of a parent by our Engliſh laws is much 

more moderate; but ſtill ſufficient to keep the child in 

order and obedience. He may lawfully corre& his 

child, being under age, in a reaſonable manner * ; for 

this is for the benefit of his education. The conſent or 
concurrence of the parent to the marriage of his child 

under age, was alſo directed by our antient law to be 
obtained; but now it is abſolutely neceſary ; for with- 

out it the contract is void 5. And this alſo is another ought 

means, which the law has put into the parent's hands, WM caſe th, 

in order the better to diſcharge his duty; firſt of pro- proceec 

tecting his children from the ſnares of artful and de- ¶ are enj, 

figning perſons ; and, next, of ſettling them properly WM carried 

in life, by preventing the ill conſequences of too early WF kind of 
and. precipitate marriages. A father has no other BW their fa. 

power over his ſon's eflate, than as his truſtee or guar tion to 
g 5 een pr. 
Whom h 
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dian ; for though he may receive the profits during 
the child's minority, ye the muſt account for them when 
he comes of age. He may indeed have the benefit of 
his children's labour while they live with him, and are 
maintained by him : but this is no more than he is 
entitled to from his apprentices or ſervants, The legal 
power of a father (for a mother, as ſuch, is entitled to 
no power, but only to reverence and reſpect) the power 
of a father, I ſay, over the perſons of his children 
ceaſes at the age of twenty-one : for they are then en- 
franchiſed by arriving at years of diſcretion, or that 
point which the Jaw has eſtabliſhed (as ſome muſt ne- 


ceſſarily be eſtabliſhed) when the empire of rhe ſather, 


or other guardian, gives place to the empire of reaſon, 
Yet, till that age arrives, this empire of the father con- 
tinues even after his death ; for he may by his will ap- 
point a guardian to his children. He may alſo dele- 
gate part of his parental authority, during his life, to 
the tutor or ſchoolmaſter, of his child; who is then in 
leco parentis, and has ſuch a portion of the power of 
the parent committed to his charge, tis. that of re- 
ſtraint and correction, as may be neceſſary to anſwer 
the purpoſes for which he is employed. > 
3. The duties of children to their parents ariſe ſrom a 
principle of natural juſtice and retribution. For to 
thole, who gave us exiſtence, we naturally owe ſuhjec» 
tion and obedience during our minority, and honour 
and reverence ever after: they, who protected the 
weakneſs of our infancy, are entitled to our protection 
in the infirmity of their age; they who by ſuſtenance 
and education have enabled their offspring to proſper, 
ought in return to be ſupported by that offspring, in 
caſe they ſtand in need of aſſiſtance. Upon this principle 
proceed all the duties of chiidren to their parents which 
are enjoined by poſitive laws. And the Athenian laws 
carried this principle into practice with a ſcrupulous 
kind of nicety : obliging all children to provide for 
their father, when fallen into poverty ; with an excep- 
tion to ſpurious children, to thoſe whoſe chaſtity had 
been proftituted by conſent of the father, and to thoſe 
whom he had not put in any way of gaining a lively 
| I Potter's Antiqu. b. 4. c. 15. 
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hood. The legiſlature, ſays baron Monteſquieu *, con. 
ſidered, that in the firſt caſe the father, being uncer- | 
tain, had rendered the natural obligation precarions ; c 
that, in the ſecond caſe, he had ſullied the life he had f 
given, and done his children thc greateſt of injuries, in ſ 
depriving them of their reputation ; and that, in the a 
third 4 he had rendered their life (ſo far as in him t 
lay) an inſupportable burthen, by furniſhing them with ir 
no means of ſubſiſtence. ; 

Our laws agree with thoſe of Athens with regard to 
the firſt only of theſe particulars, the caſe of ſpurious 
iſſue. In the other caſes the law does not hold the tie 
of nature to be diſſolved by any miſbehaviour of the pa- 
rent; and therefore a child is equally juſtifiable in de- 
fending the perſon, or maintaining the cauſe or ſuit, of 
a bad parent, as a good one; and is equally compel- 
Jable 3, if of ſufficient ability, to maintain and provide 
for a wicked and unatural progenitor, as for one who 
has ſhewn the greateſt tenderneſs and parental piety. 

IT. We are next to conſider the caſe of illegitimate 
children, or baſtards; with regard to whom let us in- 
quire, 1. Who are baſtards. 2. 'The legal duties of the 
parentstowards a baſtard child. 3. The rightsand inca- 
Pacities atending ſuch baſtard children. 

1. Who are baſtards. A baſtard, by our Engliſh 
Jaws, is one that is not only begotten, but born, out of 
lawful matrimony. The civil and canon laws do not 
allow a child to remain a baſtard, if the parents after- 
wards intermarry *: and herein they differ moſt ma- 
terially from our law; which, though not fo ſtrict as 
to require that the child ſhall be begotten, yet makes it 
an indiſpenſable condition, to make it legitimate, that 
it ſhall be born, after lawful wedlock. And the reaſon 
of our. Engliſh law is ſurely much ſuperior to that of 
the Roman, if we conſider the principal end and deſign 


olf eſtabliſning the contract of marriage, taken in a civil frailt; 
light; abſtractedly from any religious view, which ha while 
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nothing to do with the legitimacy or illegitimacy of the 


children. The main end and deſign of marriage there- 
fore being to aſcertain and fix upon ſome certain per- 


| ſon, to whom the care, the protection, tha mainten- 


ance, and the education of the children ſhould belong ; 
this end is undoubtedly better anſwered by legitimat- 
ing all iſſue born after wedlock, than by legimating all 


iſſue of the ſame parties, even born before wedlock, ſo 
as wedlock. afterwards enſues: 1. Becauſe of the very 


great uncertainty there will generally be, in the proct 
that the iſſue was really begotten by the ſame man: 
whereas, by. confining the proof to the birth, and not 
to the begetting, our law has rendered it perfectly cer- 
tain, what child is legitimate, and who is to take care 
of the child. 2. Becauſe by the Roman law a child 
may be continued a baſtard, or made legitimate, at the 
option of the father and mother, by a marriage ex poſt 


facto; thereby opening a door to many frauds and par- 


tialities, which by our law are prevented. 3. Becaufe 
by thoſe laws a man may remain a baſtard till forty 
years of age, and then become legitimate, by the ſub- 
ſequent marriage of his parents ; whereby the main end 
of marriage, the protection of infants, is totally fruſ- 
trated. 4. Becauſe this rule of the Roman law admits 
of no limitations as to the time or number of baftards 
ſo to be legitimated ; but a dozen of them may, twenty 
years after their birth, by the ſubſequent marriage of 
their parents, be admitted to all the privileges of legi- 
timate children, This is plainly a great iſcourage- 
ment to the matrimonial (tate; to which one main in- 
ducement is uſually not only the defire of having child- 
ren, bat alſo the deſire of procreating lawful heirs, 
Whereas our conſtitutions guard againſt this indecency, 
and at the ſame time give ſufficient allowance to the 
frailties of human nature, For, if a child be begotten 
while the parents are ſingle, and they will endeavour 
to make an early reparation for the offence, by marrying 
within a few months after, our law is ſo indulgent as not 
to baſtardize the child, if it be born, though not be- 
gotten, in lawful wedlock ; for this is an incident that 
can happen but once, fince all future children will be 
begotten, as well as born, within the rules of honour 
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and civil ſociety. Upon reaſons like theſe we may ſup- 
poſe the peers to have acted at the parliament of Mer- 
ron, when they refuſed to ena that children born be- 
fore marriage ſhould be eſteemed legitimate *. 

From what has been ſaid it appears, that all children 
born before matrimony are baſtards by our law: and 
ſo it is of all children born ſo long after the death of 
the huſband, that by the uſual courſe of geſtation, 
they could not be begotten by him. But, this being 
a matter of ſome uncertainty, the law is not exact as ts 
a few days *. And gives this occaſion to a proceeding at 
common law, where a widow is ſuſpected to feign 
herſelf with child, in order to produce a ſuppoſititious 
heir to the eſtate: an attempt which the rigor of the 
Gothic conſtitution eſteemed equivalent to the moſt 
atrocious theſt, and therefore puniſhed with deaths. 
In this caſe with us the heir preſumptive may have a 
writ de ventre inſpiciendo, to examine whether ſhe be 
with child or not“; and, if ſhe be, to keep her under 
proper reſtraint, till delivered; which is entirely con- 
formable to the practice of the civil law 5 : but, if the 
widow be upon due examination found not pregnant, 
the preſumptive heir ſhall be admitted to the inheri- 
tance, though liable to loſe it again, on the birth of a 
child within forty weeks from the death of a hul- 
band 6. But if a man dies, and his widow ſoon 
after marries again, and a child is born within 
ſuch a time, as that by the courſe of nature it 
might have been the child of either huſband; in 
this caſe he is ſaidto be more than ordinarily legitimate; 
for he may 
chooſe which cf the ſathers he pleaſes ?. To prevent 
this among other inconveniencies, the civil Jaw ordain- 
ed that no widow ſhould marry infra annum lufus *, a 

1 Regaverunt amnes epiſcapi mag- the great charter, edit. Oxm. 
nates, ut conſentirent = nati ane 1759. ſub anno 1253. 

e 


matrimenium eſſent legitimi, ficut 2 Cro. Jac. 541. 
illi qui nati ſunt poſt matrimontum, 3 Stiernhook de jure Gather. I 3. 


quia ecel:fia tales habet prolegiiims. c. 5. 
Et amnes cimites et barones una vice 1 Co. Litt. 8, Bract J. 2. c. 32. 
reſpinderunt, ,ued nolunt lege An- 5 If. 28. tit. 4. per tei. 

gliae mutare, quae Lucuſque uſitatae 0 ritten. c. 65. P98: 166, 
ſunt et approbalac. Stat. 20 Hen, 7 Co. Litt. 8. 

III. c 9. See the introduction to *d. 5. 9. 2. 
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rule which obtained ſo early as the reign of Auguſtus?, 


if not of Romulus and the ſame conftitution was pro- 
probly handed down to our early anceſtors from the 
Romans, during their ſtay in this iſland; for we find it 


eſtabliſned under the Saxon and Daniſh governments. 


As baſtards may be born before the coverture or 


marriage ſtate is begun, or aſter it is determined, ſo 
alſo children born during wedlock may in ſome cir- 


cumſtances be baſtards. As if the huſband be out of 
the kingdom of England, (or, as the law ſomewhat 
looſely phraſes it, extra guatuor maria) for above nine 
months, ſo that no acceſs to his wife can be preſumed, 
her iſſue during that period-ſhall be baſtards*. But, 
generally, during the coverture acceſs. of the huſband 
ſhall be preſumed, unleſs the contrary can be ſhewn 5 ; 
which is ſuch a negative as can only be proved by 
ſhewing him to be elſewhere : for the general rule is, 
praeſumitur pro legitimationes, In a divorce, a menſa et 
thoro, if the wife breeds children, they are baſtards; 
for the law will preſume the huſband and wife confor- 
mable to the ſentence. of ſeparation, unleſs acceſs be 
proved : but, in a voluntary ſeparation by agreement, 


the Jaw will ſuppoſe acceſs, unleſs the negative be 


thewn?. So alſo if there is an apparent impoſſibility of 
procreation on the part of the huſband, as if he be only 
cight years old, or the like, there the iſſue of the wite 
all be baſtards. Likewiſe, in caſe of divorce in the 
ſpiritual court @ vinculo matrimonii, all the iſſue born 
during the coverture are baſtards? ; becauſe ſuch di- 
vorce is always upon ſome cauſe, that rendered the 
marriage unlawful and null from the beginning. 

2. Let us next ſee the duty of parents to their baſtard 


children, by our law; which is principally that of 


maintenance. For, though battards are not looked up- 
ou as children to any civil purpoſes, yet the ties of 


* But the year was then only $ Salk. 12 3. 3 KR W. 376. 
n months, Ovid Fat 7.27, Stra. 18 IM | 


3 Sit emnts vu fine marits dun- 5 Rep. 98. 
decim menſes, L. IL. Fihelr. A. D. 7 Salk. 123. 
10 8. L. L. Canut. c. 71. 3 Co: Litt. 244 
+. Co. Litt. 244% 9 Bid. 238. eee 
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nature, of which maintenance is one, is not fo eaſily 
diffolved : and they hold indeed as to many other in- 
tentions; as, particularly, that a man ſhall not marr) 
his baſtard ſiſter or daughter*. The civil law, there. 
fore, when it denied maintenance to baſtards begotten 
under certain atrocious cireumſtances?, was neither 
conſonant to nature, nor reaſon ; however profligace 
and wicked the parents might juſtly be eſteemed. 
The method in which the Engliſh law provides main- 
tenance for them is as follows. When a woman is 
delivered, or declares herfelf with child, of a baſtard, 
and will by oath before a juſtice of peace charge any 
_ perſon as having got her with child, the juſtice ſhall 
cauſe ſuch perſon to be apprehended, and commit him 


till he gives ſecurity, either to maintain the child, or 


appear at the next quarter ſeſſions to diſpute and try 
the fact. But if the woman dies, or is married before 
delivery, or miſcarries, or proves not to have been 
with child, the perſon ſhall be diſcharged: otherwiſe 
the ſeſſions, or two juſtices out of ſeſſions, upon origi- 
nal application to them, may tak: order ſor the keep- 
ing of the baſtard, by charging the mother or the re- 
puted father with the payment of money or other ſuf- 
tentation for that purpoſe. And if ſuch putative fa- 
ther, or lewd mother, run away from the pariſh, the 
overſeers by direction of two juſtices may ſeize their 
rents, goods, and chatteis, in order to bring up the 
faid baſtard child. Yet ſuch is the humanity of our 
laws, that no woman can be compulſively queſtioned 
concerning the father of her child, till one month at- 
ter her delivery: which indulgence is however very 
frequently a hardſhip upon pariſhes, by giving the pa- 
rents opportunity to eſcape. | 

3: 1 proceed next to the rights and incapacities 
which appertain to a baſtard. The rights are yery 
few, being only ſuch as he can acquire; = he can in- 
herit nothing, being looked upon as the ſon of nobody, 
and ſometimes called flus nullius, ſometimes fil, 
populi*, Yet he may gain a ſir-name by reputati- 


Lord Raym. 68. Comb. 356. c. 4. 3 Car. I. e. 4. 13 & 14 Car. 
2 Nov. 89. c. 15. II. c. 12. 6 Geo. II. c. 31. 
3 Stat. 18 Eliz, c. 3. 7 Jac. J. 1 Fri. de I.. L. c. 40. 
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on“, though he has none by inheritance. All other 
children have their primary ſettlement in their father's 
pariſh ; but a baſtard in the pariſh where born, for he 


hath no father. However, in caſe of fraud, as if a 


woman be ſent either by order of juſtices, or comes to 
beg as a vagrant, to a pariſh which ſhe does not belong 
to, and drops her baſtard there; the baſtard ſhall, in 
the firſt caſe, be ſettled in the pariſh from whence ſhe 
was illegally removed“; or, in the latter cafe, in the 
mother's own pariſh, if the mother be apprehended 
for her vagrancy*. Baſtards alſo, born in any licenſed 
hoſpital ſor pregnant women, are ſettled in the pariſhes 
to which the mothers belong. The incapacity of a 
baſtard conſiſts principally in this, that he cannot be 
heir to any one, neither can he have heirs, but of his 


body; for, being nullius filius, he is therefore of 
© kin t 


o nobody, and has. no anceſtor from whom any 
inheritable blood can be derived. A baſtard was alſo, 
in ſtrictneſs, incapable of holy orders; and, though 
that were diſpenſed with, yet he was utterly diſquali- 
fied from holding any dignity in the church? ; but 


this doctrine ſeems now obſolete: and in all other re- 


fpects, there is no diſtindien between a baſtard and 
another man. And really any other diſtinction, but 
that of not inheriting, which civil poliey renders ne- 
ceſſary, would, with regard to the innocent offspring 
of his parent's crimes, be odious, unjuſt, and cruel to 
the laſt degree: and yet the civil law, ſo boaſted of 


for its equitable deciſion, made baſtards in ſome caſes 


incapable even of a gift from their parents®, A baſ. 
tard may, laſtly, be made legitimate, and capable of 
inheriting, by the tranſcendent power of an act of 
parliament, and not otherwiſe? : as was done in the 
caſe of John of Gant's baſtard children, by a flatute 
of Richard the ſecond. _ 


2 Co. Litt. 3, © Stat. 13-Geo: III c. 82. 

2 Salk. 427. 7 Fortelc. c. 40. 3 Rep. 58. 
4 Ibid. 121. 8 ® Cod. 6. 57. 6. gs 
5 Stat. iq Geo. II. c. 5. 9 4 Ivit. 36. 
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1 # HE only general private relation, now remaining 10 

to be diſcuſſed, is that of guardian and ward; which pr 
bears a very near reſemblance to the laſt, and is plain- ar 
ly derived out of it: the guardian being only a tempo- ful 
rary parent; that is, for ſo long time as the ward is an tar 
infant, or under age. In examining this ſpecies of re- Ti 
Jationſhip, I ſhall firſt conſider the different kinds of ſon 
guardians, how they are appointed, and their power gu 
and duty : next, the different ages of perſons, as defi- the 
ned by the law: and laſtly, the privileges and diſabili- elle 
ties of an infant, or one under age and ſubject to by 
guardianſhip. | | | and 
1. The guardian with us performs the office both of jud 
the tutor aud curator of the Roman laws; the former of Mi 
which had the charge of the maintenance and educa- that 


tion of the minor, the latter the care of his fortune; 
or, according to the language of the court of chancery, 
the tutor was the committee of the perſon, the curatir 
the committee of the eſtate. But this was frequently 
united in the civil law * ; as it is always in our law with 
regard to minors, though as to lunatics and idiots it is 
commonly kept diſtinct. 


2 Ff. 26. 4. 1. 


Ch. 19. of Pex80Nns 46 


Of the ſeveral ſpecies of guardians, the firſt are 


uardians by nature: viz, the father and (in ſome ca 

es) the mother of the child. For if an eſtate be left to 
an infant, the father is by common law the guardian, 
and muſt account to his child for the profits. And, 
with regard to daughters, it ſeems by conſtruction of 


the ſtatute 4 and 5 Ph. & Mar. c. 8, that the father 


might by deed or will aſſign a guardian to any woman- 


child under the age of ſixteen; and, if none be ſo aſ- 


ſigned, the mother {hall in this caſe be guardian 3. 


There are alſo guardians ' for nurture !; which are, of 


courſe, the father or mother, till the infant attains-the 
age of fourteen years: and in default of father. or 
mother, the ordinary uſually aſſigns ſome difcreet per- 
ſon to take care of the infant's perſonal cltate, and to 


provide for his maintenance and education . Next 
are guardi. ns in ſecage, (an appellation which will be 


fully explained in the ſecond book of theſe commen- 


tarles) who are alſo called guardians by the c:mmon law. 


Theſe take place only when the minor is entitled to 
ſome eſtate in lands, and then by the common law the 


guardianſhip - devolves upon his next of kin, to whom 


the inheritance cannot poſſibly deſcend ; as where the 
eltate deſcended from his father, in this caſe his uncle 
by the mother's fide cannot poſſibly inherit this eſtate, 
and therefore ſhall be the guardian?. For the law 


judges it improper to truſt the perſon of an infant in 


his hands, who may by poſlibility become heir to him; 
that there may be no temptation, nor even ſuſpicion of 
temptation, for him to abuſe his truſt 3, The Roman 
laws procecd on a quite contrary principle, committing 
the care of the minor to him who is the next to ſucceed 


to the inheritance, preſuming that the next heir would 


take the beſt care of an eſtate, to which he has a proſ- 


ped of ſucceeding :. and this they boalt to be © ſumma. | 


* providentia”.” But in the mean time they ſzem to 


have forgotten, how much it is the guardiaa's intereſt 


2. Co. Litt. 88. 8 Nunquam cuſtedia alicujur de 
3 3 Rep. 39. Jure alicut remanet, de quo bab:atur 
Co. Litt. 88. | u pic io, quad paſit vel lit lied 
5 Moor 738. 3 Rep. 38. Jus in tffſa htacrcuiiuts Ire. 
© 2 Jones 90. 21.vv. 163. Glanv. J. 7 c. 1. 
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to remove the incumbrance of his pupil's life from that 


eſtate for which he is ſuppoſed to havg fo great a re- 
gard?. And this affords Forteſcue ?, and fir Edward 
Coke “, an ample opportunity for triumph; they affir- 
ming, that to commit the cuſtody of an infant to him 
that is next in ſucceſſion is © quaſi agnum commitlere 
e Jupo, ad devorandums. Theſe guardians in ſocage, 
like thoſe for nurture, continue only till the minor is 
fourteen years of age; for then, in both caſes, be is 
preſamed to have diſcretion, ſo far as to chooſe his 
own guardian. This he may do, unleſs one be ap- 
pointed by the father, by virtue of the ſtatute 12 Car. 
II. c. 24. which, conſidering the imbecillity of judg- 
ment in children of the age of fourteen, and the aboli - 
tion of guardianſhip in chivalry (which laſted till the 
age of twenty-one, and of which we ſhall ſpeak here- 
after) enacts, that any father, under age or of full age, 
may by deed or will diſpoſe of the cuſtody of his child, 
either born or unborn, to any perſon, except a popiſh 
recuſant, either in poſſeſhon or reverſion, till ſuch 
child attains the age of one and twenty years. Theſe 
are called gvardians by fatute, or leſtamentary guardi- 
ans. There are alſo ſpecial guardians by caſfom of London, 
and other places 6; but they are particular exceptions, 
and do not fall under the general law. 

The power and reciprocal duty of a guardian and 
ward are the ſame, pro tempore, as that of a father and 
child; and therefore I ſhall not repeat them: but ſhall 
only add, that the guardian, when the ward comes of 


2 The Roman ſatyriſt was 
fully aware of this danger, when 
he puts this private prayer into 
the mouth of a ſelfiſh guardian; 

—pupillam o utina m, quem proxt · 


mus hagres 


Impello, expungam, Perſ, 1. 12. 
3 c. 44. 


44 
4 1 Inſt. 88. 
" $5 See Stat Hikern. 14 Hen. 
III. This policy of our Engliſh 
law is warranted by the wiſe in- 
ſtitutions of Solon, who provid- 
ed that no one ſhould be ano- 


ther's guardian, who was to en- 
Joy the eſtate after his death. 
(Potter's Antiq. b. 1. c. 26.) 
And Charondas, another of the 
Grecian legiſlators, directed that 
the inheritance ſſtould go to the 
father's relations, but the edu- 
cation of the child to- the mo- 
ther's; that the guardianſhip and 
right of ſucceſſion might always 
be kept diſtinct. (kerit Lg. 
Att. I. 6. t. 7.) 

© Co. Litt. 38. 
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age, is bound to give him an account of all that he has 
tranſacted on his behalf, and muſt anſwer for all loſſes 
by his wilful default or negligence. In order there- 
fore to prevent diſagreeable conteſts with young gen- 
tlemen, it has become a practice for many guardians, 
of large eſtates eſpecially, to indemnify themſelves by 
applying to the court of chancery, acting under its di- 
rection, and accounting anaually before the officers of 
that court. For the lord chancellor is, by right de- 
rived from the crown, the general and ſupreme guar- 
dian of all infants, as well as idiots and lunatics: 
that is, of all ſuch perſons as have not diſcretion enough 
to manage their own concerns. In caſe therefore any 
guardian abuſes his trult, the court will check and pu- 
niſh him; nay ſometimes will proceed to the removal 
of him, and appoint another in his ſtead “. 
2. Let us next conſider the ward or perſon within 


age, for whoſe aſliſtance and ſupport theſe guardians 


are conſtituted by law; or who it is, that is ſaid to be 
within age. The ages of male and female are dife- 
rent for different purpoſes. A male at !weive years 
old may take the oath of . at fourteen is at 
years of diſcretion, and therefore may conſent or diſ- 

agree to marriage, may chooſe his guardian, and, if 
his diſcretion be actually proved, may make his teſta- 
ment of his perſonal eſtate; at Jevenieen may be an ex- 


ecutor: and at faen!y-9xe at his own diſpoſal, and 


may aliene his lands, goods, and chattels. A female 
alſo at ſeven years of age may be betrothed or given 
in marriage; at nine is entitled to dower; at 1!welve 


is at years of maturity, and therefore may conſent or 


diſagree to marriage, and, if proved to have ſufficient 
diſcretion, may bequeath her perſonal eſtate; at fourteen 
is at years of legal diſcretion, and may chooſe a guar- 


dian; at Joventeen may be an executrix; and at len- 


ty · one may diſpoſe of herſelf and her lands. So that 
full age in male or female is twenty- one years, which 
age is completed on the day preceding the anniverſary 
of a perſon's birth“; who till that time is an infant, 
and ſo ſtiled in law. Among the antient Greeks and 


11 Sid. 424. 1 P. Will. 703. 480. 1096. Toder v. Sanſam. 
2 Salk. 44-625. Lord Raym. Dom. Proc. 27 Feb. 1775. 
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Romans weren were never of age, but ſubject to perpe- 
tual guardianſhip *, unleſs when married ** 1%, conve- 
nifſent in manum viti and, when that perpetual tu. 


telage wore away in proceſs of time, we find that, in 


females as well as males, full age was not till twenty. 
five years“. Thus by the conſtitution of different 
kingdoms, this period, which is merely arbitrary, and 
juris poſitivi, is fixed at different times. Scotland 
agrees with England in this point; (both probably co- 
pying from the old Saxon conſtitutions on the conti- 
nent, which extended the age of minority, “ ad an- 
% num vigeſimum primum, et eo uſque juvenes fub tutelan 
„ reponunt 3”) but in Naples they are of full age at 
eighteen; in France, with regard to marriage, not till 
thirty; and in Holland at twenty-fize. 

3. Infants have various privileges, and various di. 
abilities: but their very diſabilities are privileges; in 
order to ſecure them from hurting themſelves by-their 
own improvident acts. An infant cannot be ſued but 
under the protection, and joining the name, of his 
guardian ; for he is to defend him againſt all attacks 
as well by law as otherwiſe !: but he may ſue either 
by. his guardian, or prochein amy, his next friend who 
is not his guardian. _This prochein amy may be any 


perſon who will undertake the infant's cauſe; and it 
frequently happens, that an infant, by his prochein amy, 


inſtitutes a ſuit in equity againſt a fraudulent guardian, 
In criminal caſes, an infant of the age of fourteen years 
may be capitally puniſhed for any capital offence *: 
but under the age of ſeven he cannot. The period 
between ſeven and fourteen is ſubject to much uncer- 
tainty: ſor the infant ſhall, generally ſpeaking, be 
judged prima facie innocent; yet if he was do/i capax, 
and could diſcern between good and evil at the time of 
the offence committed, he may be convicted and un- 
dergo judgment and execution of death, though he 

1 Pott. Antiq. b. 4. c. 11. ſubject, arrives at full age in mo- 
Cie. pro Muren. 12. dern Sweden. Mod. Un. Bit. 


2 Inſt. 1. 23. 1. XXX111. 220. 

3 Stiernhook de jure Sucenum J. 4 Co. Lit. 133. 
2. c. 2. This is alſo the period 1 Hal. P. C. 2s, 
when the king, as well as the 
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Hath not attained to years of puberty or diſcretion“. 
And fir Matthew Hale gives us two inſtances, one of a 
girl of thirteen, who was burned for killing her miſ- 
treſs; another of a boy (till younger, that had killed 
his companion, and hid himſelf, who was hanged ; 
for it appeared by his hiding that he knew he had done 
wrong, and could diſcern between good and evil: and 
in ſuch caſes the maxim of law is, that za/itia ſup- 
plet aetatem. So alſo, in much more modern times, a 
boy of ten years old, who was guilty of a heinous 
murder, was held a proper ſubject for capital puniſh- 
ment, by the opinion of all the judges?. | 
With regard to eſtates and civil property, an infant 
hath many privileges, which will be better underſtood 
when we come to treat more particularly of thoſe mat- 
ters : but this may be ſaid in general, that an infant 


ſhall loſe nothing by non-claim, or negle& of demand- 


ing his right; nor ſhall any other /aches or negligence 


be imputed to an infant, except in ſome very particu- 


lar caſes, | g 
It is generally true, that an infant can neither aliene 


his lands, nor do any legal act, nor make a deed, nor 


indeed any manner of contract, that will bind him. 
But ſtill to all theſe rules there are ſome exceptions: 
part of which were juſt now mentioned in reckoning 


up the different capacities which they aſſume at diffe- 


rent ages: and there are others, a few of which it may 
not be improper to recite, as a general ſpecimen of the 
whole. And firſt, it is true, that infants cannot aliene 
their eſtates: but infant truſtees, or mortgagees, are 
enabled to convey, under the direction of the court of 
chancery or exchequer, or other courts of equity, the 


eſtates they hold in truſt or mortgage, to ſuch perſon 


as the court ſhall appoint 8. Allo it is generally true, 
that an infant can do no legal act: yet, an infant, who 
has an advowſon, may preſent to the benefice when it 
becomes void?, For the law in this caſe diſpenſes 
with one rule, in order to maintain others of far 


5 r Hal, P. C. 26. | - 6 a6: 
7 Foſter. 72. 9 Co. Litt. 172, 
Stat. 7 Ann. c. 16. 4 Geo. III. | 
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greater conſequence: it permits an infant to preſent a 
clerk, (who, if unfit, may be rejected by the biſhop) 
rather than either ſuffer the church to be unſerved till 
he comes of age, or permit the infant to be debarred 
of his right by lapſe to the biſhop. An infant may 
alſo purchaſe lands, but his purchaſe is incomplete: 


For, when he comes to age, he may either agree or 


diſagree to ir, as he thinks prudent or proper, without 
alleging any reaſon ; and ſo may his heirs after him, 
if he dies without having completed his agreement“. 
It is, farther, generally true, that an infant, under 
- twenty-one, can make no deed but what is afterwards 
voidable: yet in ſome caſes * he may bind himſelf ap- 
prentice by deed indented or indentures, for feven 
years; and * he may by deed or will appoint a guar- 
dian to his children, if he has any. Laſtly, it is ge- 
nerally true, that an infant can make no other con- 
tract that will bind him: yet he may bind himſelf te 
pay for his neceſſary meat, drink, apparel, phyſic, and 
1uch other neceſſaries; and likewiſe for his good teach- 
ing and inſtruction, whereby he may profit himſelf at- 
terwards 3. And thus much, at preſent, for the pri- 
vileges and diſabilities of infants. 


© Co. Litt. 2. ; 2 Stat. 12. Car. H. c. 24. 
- T Stat. g'Bliz.c. 4. 43 Elis e. Co. Iiitt. 172. 
a. Cro, Car. 179. | 
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CHAPTER rus EIGHTEENTH. 


or CORPORATIONS. 


N E have hitherto conſidered perſons in their natu- 
ral capacities, and have treated of their rights and 
duties. But, as all perſonal rights die with the perſon ; 
and, as the neceſſary forms of inveſting a ſeries of in- 
dividuals, one after another, with the ſame identical 
rights, would be very inconvenient, if not impractica- 
ble; it has been found neceſſary, when it is for the ad - 
vantage of the public to have any particular rights 
kept on foot and continued, to conſtitute artificial per- 
ſons, who may maintain a perpetual ſucceſſion, and 
enjoy a kind of legal immortality. | 

Theſe artificial perſons are called bodies politic, bo- 
dies corporate, (corpora corporata) or corporations of 
which there is a great variety fubſiſting, for the e d- 
vancement of religion, of learning, and of commerce; 
in order to preſerve entire and for ever thoſe rights and 
immunities. which, if they were granted only to thoſe 
individuals of which the body corporate is compoſed, 


would upon their death be utterly loſt and extinct. To 


ſhew the advantages of theſe incorporations, letus con- 
ſider the caſe of a college in either of our univerſities, 
founded ad fudendum et orandum, for the encourage 
ment and ſupport of religion and learning. If this 


were a mere voluntary aſſembly, the individuals which 


compoſe it might indeed read, pray, fludy, and per- 
ſorm ſcholaſtic exerciſes together, ſo long as they could 
agree to do ſo: but they could neither frame, nor re- 
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ceive any laws or rules of their conduct; none at leaſt, 
which would have any binding force, for want of a 
coercive power to create a ſufficient obligation. Nei- 
ther could they be capable of retaining any privileges 
or immunities: for, if ſuch privileges be attacked, 
which of all this unconnected aſſembly has the right, 
or ability, to defend them? And when they are diſ- 
perſed by death or otherwiſe, how ſhall they transfer 
| theſe advantages to another ſet of ſtudents, equally 
unconnected as themſelves ? So alſo, with regard to 
holding eſtates or other property, if land be granted 
for the purpoſes of religion or learning to twenty in- 
dividuals not incorporated, there is no legal way of 
continuing the property to any other perſons for the 
ſame purpoſe, but by endleſs conveyances from one to 
the other, as often as the hands are changed. But when 
they are conſolidatedj and unitedin to a corporation, 
they and their ſucceſſors are then conſidered as one per- 
fon in law: as one perſon, they have one will, which 
is collected from the ſenſe of the majority of the indivi- 
duals : this one will may eſtabliſh rules and orders for 
the regulation of the whole, which are a ſort of muni- 
cipal laws of this little republic ; or rules and ſtatutes 
may be preſcribed to it at its creation, which are then 
in the place of natural laws: the privileges and immu- 
Nities, the eſtates and poſſeſſions, of the corporation, 
when once velted in them, will be for ever veſted, with - 
out any new conveyance to new ſucceſſors ; for all the 
individual members that have exiſted from the founda- 
tion to the preſent time, or that ſhall ever hereafter 
exilt, are but one perſon in law, a perſon that never 
dies ; in like manner as the river Thames is ſtill the 
ſame river, though the parts which compoſe it are 
changing every inſtant. 

The honour of originally inventing theſe political 
conſtitutions entirely belongs to the Romans. They 
were introduced, as Plutarch ſays, by Numa; 
who finding, upon his acceſſion, the city torn to 
pieces by the two rival factions of Sabines and Ro- 
mans, thought it a prudent and politic meaſure to 
ſubdivide theſe two into many ſmaller ones, by inlti- 
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tuting ſeparate ſocieties of every manualtrade andpro- 
feſſion. They were afterwards much conſidered by the 
civil law ?, in which they were called univer/itates, as 
forming one whole out of many individuals; or collegia, 
from being gathered together: they were adopted alſo 
by the canon law, for the maintenance of eccleſiaſtical 
diſcipline; and from them our ſpiritual corporations 
are derived. But our laws have conſiderably refined 
and improved upon the invention, according to the 
uſual genius of the Engliſh nation : particularly with 
regard to ſole corporations, conſiſting of one perſon 


only, of which the Roman lawyers had no notion; 


their maxim being that tres faciunt collegium 3. 
Though they held, that if a corporation, originally 
confifliig of three perſons, be reduced to one, // uni- 
« verfitas ad unum redit,” it may till ſubſiſt as a corpo- 
ration, © et fet nomen univerfitatis . OR 
Before we proceed to treat of the ſeveral incidents of 
corporations, as regarded by the laws of England, let 
us firſt take a view of the ſeveral ſorts of them ; and 
then we ſhall be better enabled to apprehend their reſ- 
pective qualities. | e 
The firſt diviſion of corporations is into aggregate and 
ile. Corporations aggregate conſiſt of many perſons 
united together into one ſociety, and are kept up by a 
perpetual ſuggeſlign of members, ſo as to continue for 
ever: of which kind are the mayor and commonalty 
of a city, the head and fellows of a college, the dean 
and chapter of a cathedral church. Corporations ſole 


conſiſt of one perſon only and His Heco, in ſome 
particular ſfation, who are incorporated by law, in or- 
der to give them ſome legal capacities and advantages, 
particularly that of perpetuity, which ig their natural 
perſons they could not have had, In this ſenfe the kin 

is a ſole corporation 5: ſo is a biſhop : ſo are ſome 
deans, "and prebendaries, diſtinct from their ſeveral 
chapters : and ſo isevery parſon and vicar. And the 
neceſſity, or at leaſt uſe, of this inſtitution will be very 
apparent, if we conſider the caſe of a parſon of a 


2 F. J. 3. t. 4. per ter. % Ff z. 4. 7. 
3 Ff. 50. 16. 8. 5 Co. J. itt. 43. 
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church. At the original endowment of pariſh church- | 


es, the freehold of the church, the r the 
parſonage houſe, the glebe, and the tithes the pa- 
riſh, were veſted in the then parſon by the bounty of 
the donor, as a temporal recompenſe to him for his 
ſpiritual care of the inhabitants, and with intent that 

e ſame emoluments ſhould ever afterwards continue 
as a recompenſe for the ſame care. But how was this 
to be effected? The freehold was veſted in the parſon ; 
and, if we ſuppoſe it veſted in his natural capacity, on 
his death it might deſcend to his heir, and would be 
liable to his debts and incumbrances: or, at beſt, the 
heir might be compellable, at ſome trouble and expenſe, 
to convey theſe riglits to the ſucceeding incumbent, 
The law therefore has wiſely ordained, that the parſon, 
guatenus parſon, ſhall never die, any more than the 

ing; by making him and his ſucceſſors a corporation. 


By which means all the original rights of the parſon- 


age are preſerved entire to the ſucceſſor : for the pre- 
ſent incumbent, and his predeceſſor who lived ſeven 


centuries ago, are in law one and the ſame perſon; and 


what was given to the one was given to the other alſo. 


Another diviſion of incorporations, either ſole or ag- 


gregate, is into eccle/ja/tical and lay. Ecclefialtical cor- 
porations are where the members that- compoſe it are 
entirely ſpiritual perſons ; ſuch as biſhops ;z certain 
_ deans, and prebendaries ; all archdeacons, parſons, 
and vicars; which are ſole corporations: deans and 
chapters at preſent, and formerly prior and convent, 
abbot and monks, and the like, bodies aggregate. 
Theſe are erected for the furtherance of religion, and 
perpetuating the rights of the church. Lay corpora- 
tions are of two ſorts, c:v:/ and elcemoſynary, The ci- 
vil are ſuch as are erefted for a. variety of temporal 
purpoſes. The king, for inftance, is made a corpora- 
tion to prevent in general the poſlibility of an interreg- 
num or vacancy of the throne, and to preſerve the poſ- 
ſeſſions of the crown entire; for, immediately upon 
the demiſe of one king, his ſucceſſor is, as we have for- 
merly ſeen, in full poſſeſſion of the regal rights and dig- 
nity. Other Jay corporations are erected for the good 
government of a town or particular diſti ict, as a mayor 
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and commonalty, bailiff and burgeſſes, or the like: 
ſome for the advancement and regulation of manufac- 
tures and commerce; as the trading companies of Lon» 
don, and other towns: and ſome for the better carry- 
ing on of divers ſpecial purpoſes ; as churchwardens, 
for conſervation of the goods of the pariſh ; the college 
of phyſicians and company of ſurgeons in London, for 
the improvement of the medical ſcience ; the royal ſo- 
ciety for the advancement of natural knowledge; and 
the ſociety of antiquaries for promoting the ſtudy of an- 
tiquities. And among theſe I am inclined to think the 
general corporate bodies of the univerſities of Oxford 
and Cambridge muſt be ranked : for it is clear they 
are not fpiritual or eccleſiaſtical corporations, being 
compoſed of more laymen than clergy : neither are 
they '.cleemoſynary foundations, though ſtipends are 
annexed to particular magiſtrates and profeſſors, any 
more than other corporations where the acting officers 
have landing ſalaries ; for theſe are rewards pro opera 
et labore, not charitable donations only, ſince every ſti- 
pend is preceded by ſervice and duty : they ſeem there- 
fore to be merely civil corporations. The eleemoſy- 
nary ſort are ſuch as are conſtituted for the perpetual 
diſtribution of the free alms, or bounty, of the founder 
of them to ſuch perſons as he has directed. Of this 
kind are all hoſpitals for the maintenance of the poor, 
flick, and impotent; and all colleges, both in our uni- 
verſities and ot of them: which colleges, are found- 
ed for two purpoſes; 1. For the promotion of piety 
and learning by proper regulations and ordinances. 
2. For imparting aſſiſtance to the members of thoſe bo- 
dies, in order to enable them to proſecute their devo- 
tion and ſtudies with greater eaſe and aſſiduity. And 
all theſe eleemoſynary corporations are, ſtrictly ſpeax- 
10g, lay and not eccleſiaſtical, even though compoſed 
of eccleſiaſtical perſonsꝭ, and although they in ſome 
things partake of the nature, privileges, and reſtrictions 
of eccleſiaſtical bodies. ; 


ny Such as at Mancheſter 3 x Lord Raym. 6. 
Eton, Wincheſter, Gc. | . | 
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Having thus marſhalled the ſeveral ſpecies of corpo- 
rations, let us next proceed to conſider, 1. How cor- 
porations, in general, may be created. 2. What are 


their powers, capacities, 3 3. How 


corporations are vinted. And 4. 
diſſolved. b | 14 
I. Corporations, by the civil law, ſeem to have been 
created by the mere act, and voluntary aſſociation of 
their members; provided ſuch convention was not con- 
trary to law, for then it was z/licitum collegium. It 
docs not appear that the prince's conſent was neceſſary 
to be actually given to the foundation of them; but 
merely that the original founders of theſe voluntary 
and ſriendly ſocieties (for they were little more than 
ſuch) ſhould not eſtabliſh any meetings in oppoſition t 
the laws of the ſlate. | 


ow they may be 


But, with us in England, the king's conſent is abio- 
lutely necellary to the erection of any corporation, ei- 
ther impliedly or exprefsly given 3. The king's implied 
conſent ĩs to be found in corporations which exiſt by 


force of the common /av, to which our former kings are 
ſuppoſed to have given their concurrence z common law 
being nothing elſe, but cuſtom, ariling from the univer- 
ſal agreement of the whole community. Of this ſort 
are the king himſelf, all biſhops, parſons, vicars, 
churchwardens, and ſome cthers; who by common 
law have ever been held (as far as our books can ſhew 
us) to have been corporations, virtute oſicii and this 
incorporation is ſo inſeparably annexed to their offices, 
that we cannot frame a complete legal idea of any of 
theſe perſons, but we mult allo have an idea of a cor- 


2 F. 47. 22. 1. Neque ſecietar, ed with many valuable privile- 


neque collegium, neque hujuſmodi cor - ges, about the eleventh century: 
pus faſſim omnibus habere cinceditur; (Robert, Cha. V. i. 30) to which 
nam et legibus, et ſenatus conſultis, et the conſent of the feodal ſove- 
principalibus conſtitutienibus ea res co- reign was abſolutely neceſlary, 
ercetur. Ff. 3. 4. 1 as many of his prerogatives and 

3 Cities and towns were firſt revenues were thereby conſide- 
erected into corporate communi- rably diminiſhed. | 
i/eson the continent, and endew- 
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poration, capable to tranſmit his rights to his ſucceſſors, 


at the ſame time. Another method of implication, 


whereby the king's conſent is preſumed, is as to all cor- 
porations by preſcription, ſuch as the city of London, 
and many others ?, which have exiſted as corporations, 
time whereof the memory of man runneth not to the 
contrary ; and therefore are looked upon in law to be 
well created. For though the members thereof can 


ſhew no legal charter of incorporation, yet in caſes of 


ſuch high antiquity the law preſumes there once was 
one ; and that by the variety of accidents, which a 
length of time may produce, the charter is loſt or de- 


ſtroyed. The methods by which the king's conſent is 
expreſsly given, are either by a& of parliament or 


charter. By act of parliament, of which the royal aſ- 


ſent is a neceſſary ingredient, corporations may un- 


doubtedly-be created 3 : but it is obſervable, that (till 
of late years) moſt of thoſe ſtatutes, which are vſually 
cited as having created corporations, do either confirm 


ſuch as have been before created by the king; as in the 


caſe of the college of phyſicians, erected by charter 10 
Hen. VIII. 4, which charter was afterwards confirmed 
in parliaments ; or, they permit the king to erect a 
corporation in futuro with ſuch and ſuch powers; as is 
the caſe of the bank of England 5, and the ſociety of 
the Britiſh fiſhery 7. So that the immediate creative 


at was uſually performed by the king alone, in virtue 
of his royal prerogative “. | | 


All the other methods therefore whereby corpora- 
tions exiſt, by common law, by preſcription, and by 
at of parliament, are for the moſt part reducible to 
this of the king's letters patent, or charrer of incorpo- 
ration. The king's creation may be performed by the 
words ** creamus, erigimus, fundamus, incorporamus, or 


the like. Nay it is held, that if the king grants to a ſet 


of men to have gildam mercatoriam, a mercantile meet- 


2 2 Ioft, 2d S 14 & 1g Hen. VIII. c. 5. 

3 19 Rep. 29. Roll. Abr. 6 Stat. s & . 7 M. c. 20. 
512. : 7 Stat. 23 II. c. 4. 

* 8 Rep. 114. 8 Sce pag. 272. | 
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ing or aſſembly 2 this is alone ſufficient to incorporate 


and eſtabliſh them for ever 3. 

The parliament, we obſerved, by its abſolute and 
tranſcendent authority, may perform this, or any other 
act whatſoever: and actually did perform it to a great 
extent, by ſtatute 39 Eliz. c. 5. which incorporated all 
hoſpitals and houſes of correction founded by charita- 
ble perſons, without farther trouble: and the ſame has 
been done in other caſes of charitable foundations, 
But otherwiſe it has not formerly been vifual thus to in- 
trench upon the prerogative of the crown, and the king 
may prevent it when he pleaſes. And, in the particu- 
lar inſtance before-mentioned, it was done, as fir Ed- 
ward Coke obſerves 4, to avoid the charges of incorpo- 
ration and licences of mortmain in ſmall benefactions; 
which-in his days were grown ſo . ca that they dil. 
couraged many men from undertaking theſe pious and 
charitable works. 8 5 

The king (it is ſaid) may grant to a ſubject the pow- 
er of erecting corporations 5, though the contrary was 
formerly held ©; that is, he may permit the ſubject to 
name the perſons and powers of the corporation at his 
pleaſure ; but it is really the king that erects, and the 
ſubje& is but the inſtrument: for though none but the 
king can make a corporation, yet gui facit per alium, 
facit per ſe?. In this manner the chancellor of the 
univerſity of Oxford has power by charter to erect 
corporations; and has actually often exerted it, in the 
erection of ſeveral matriculated companies, now ſubſiſt- 
ing, of tradeſmen ſubſervient to the ſtudents. 

* When a corporation is erected, a name muſt be 
given to it; and by that name alone it muſt ſue, and 


2 Gild ſignified among the 
Saxons a fraternity, derived from 
che verb 5Lilban to pay, becauſe 
every man paid hisſhare towards 
the expenſes of the community. 
And hence theirplace of meeting 
is frequently 1 $ 4 Cid or 
Guild-hall, 


$13. 
4 2 Inſt. 722. 
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be ſyed, and do all legal acts; though a very minute 


variation therein is not material ?. Such name is the 


very being of its conſtitution; and, though it is the 
will of the king that erects the corporation, yet the 
name is the knot of its combination, without which it 
could not perform its corporate ſunctions 3. The name 
of incorporation, ſays ſir Edward Coke, is as a proper 
name, or name of baptiſm ; and therefore when a pri- 
vate founder gives his college or hoſpital a name, he 
does it only as a godfather; and by that ſame name 
the king baptizes the incorporation “. 

II. After a corporation is ſo formed and named, it 
acquires many powers, rights, capacities, and incapa- 
cities, which we are next to eonſider. Some of theſe 
are neceſſarily and inſeparably incident to every corpo- 


ration; which incidents, as ſoon as a corporation is 


dnly erected, are tacitly annexed of courſes. As, 1. 


To have perpetual ſucceſſion. This is the very end of. 


its incorporation; for there cannot be a ſucceſſion ſor 
ever without an incorporation ©; and therefore all ag- 
gregate corporations have a power neceſſarily implied 
of electing members in the room of ſuch as go off 7, 
2. To ſue or be ſued, implead or be impleaded, grant 
or receive, by its corporate name, and do all other 
acts as natural perſons may. 3. To purchate lands, 
and hold them, for the benefit of themſelves and their. 


ſucceſſors: which two are conſequential to the former. 


4. To have a common ſeal. For a corporation, being 
an inviſible body, cannot manifeſt its intentions by any 
perſonal act or oral diſcourſe : it thereſore acts and 
ſpeaks only by its common ſeal. Por, though the par- 
ticular members may expreſs their private conlenys to 
any act, by words, or ſigning their names, yet this does 
not bind the corporation; it is the fixing of the ſeal, 
and that only, which unites the ſeveral aſſents of che 
individuals, who compoſe the community, and makes 
one joint aſſent of the whole ®. 5. To make by-laws 
or private ſtatutes for the better government of the 


1 Ioid. 122. 

3 Gilb. Hiſt. C. P. 182. 

* 10 Rep. 28. OY 
Lid. 30. Hob. 311. 
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corporation; which are binding upon themſelves, un- 
leſs contrary to the laws of the land, and then they are 
void. This is alſo included by law in the very act of 
incorporation *: for, as natural reaſon is given to the 
natural body for the governing it, ſo by-laws or ſta- 
tutes are a ſort of political reaſon to govern the body 
politic. And this right of making by-laws for their 
own government, not contrary to the law of the land. 


was allowed by the law of the twelve tables at Rome 3. 


But no trading company is, with us, allowed to make 


by-laws, which may affect the king's prerogative, or 


the common profit of the people, under penalty of 40 /. 
unleſs they be approved by the chancellor, treaſurer, 
and chief juſtices, or the judges of aſſiſe in their cir- 
-cuits: and, even though they be ſo approved, (till if 
contrary to law they are void . Theſe five powers are 
inſeparably incident to every corporation, at leaſt to 
every corporation aggregate: for two of them, though 
they may be practiſed, yet are very unneceſſary to a 
corporation ſole ; viz. to have a corporate ſeal to teſtily 
his ſole aſſent, and to make ſtatutes for the regulation 
of his own conduct. | 
There are alſo certain privileges and diſabilities that 
attend an aggregate corporation, and are not applica- 
ble to ſuch as are ſole ; the reaſon of them ceaſing, and 
of courſe the law. It muſt always appear by attorney ; 
for it cannot appear in perſon, being, as fir Edward 
Coke ſays 5, inviſible, and exiſting only in intendment 
and conſideration of law, It can neither maintain, or 
be made defendant to, an action of battery or ſuch like 
perſonal injuries: for a corporation can neither beat, 
nor be beaten, in its body politic . A corporation 
cannot commit treaſon, or felony, or other crime, in 
its corporate capacity ? : though its members may, in 
their diſtin individual capacities 5, Neither is it ca- 


6 Bro. Abr tit. Cor por alien. 63+ 


2 Hob. 217: 
7 10 Rep. 3%. 


3 Sodales legem quam wolent, a 
dun ne guid ex publica lege cirrumq- The civil law alſo ordains 
pant, ſibi ferunto: - | that, for the miſbehaviour of 2 

4 Stat. 19 Hen, VII. c. 7.11 body corporate, the direQors 
Rep. 54. only ſhall be anſwerable in their 

10 Rep. 32: perſonal capacities. N. 4.3.15. 
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pable of ſuſſering a traitor's or felon's puniſhment, for 


it is not liable to corporal penalties, nor to attainder, 


ſorfeiture, or corruption of blood. It cannot be exe- 


eutor or adminiſtrator, or perform any perſonal duties; 


for it cannot take an oath for the due execution of the 
office. It cannot he ſeiſed of lands to the uſe of ano- 
ther“; for ſach kind of confidence is foreign to the 
end of its inftitution. Neither can it be committed to 
priſon 3; for its exiſtence being ideal, no man can ap- 


prehend or arreſt it. And therefore alſo it cannot be 


outlawed ; for outlawry always ſuppoſes a precedent _ 


right of arreſting, which has been defeated by the par 
ties abſconding, and that alſo a corporation cannot do: 


for which reaſons the proceedings to compel a corpo- 


ration to appear to any ſuit by attorney are always by 


diftreſs on their lands and goods “. Neither can a cor- 


poration be excommunicated ; for it has no ſoul, as is 
gravely obſerved by fir Edward Cokes: and therefore 


allo it is not liable to be ſummoned into the eccleſiaſti- 


cal courts upon any account ; for thoſe courts a& only 
pro ſalute animae, and their ſentences can only be in- 
forced. by ſpiritual cenſures : a conſideration, which, 


carried to its full extent, would alone demonſtrate the 


impropriety of theſe courts interfering in any temporal 
rights whatſoever. | 
There are alſo other incidents and powers, which be- 


long to ſome ſort of corporations, and not to others. 


An aggregate corporation may take goods and chattels 
for the benefit of themſelves and their ſucceſſors, but a 
ſole corporation cannot ©: for ſuch moveable property 
is liable to be loſt or imbezzled, and would raiſe a mul- 


j 


titude of diſputes between the ſucceſſor and executor ; 


which the law is careful to avoid. In eccleſiaſtical and 


ceemoſynary ſoundations, the king or the founder may 
tive them rules, laws, ſtatutes, and ordinances, which 
they are bound to obſerve: but corporations merely 


2 Pro. Abr. tit. Fee, al Outlawory. 72. 
%. 40. Bacon of uſes. 347. 5 10 Rep. 33. 

5 Plowd. 538. Co. Litt. 46. 
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lay, conſtituted for civil purpoſes, are ſubject to no par- 
ticular ſtatutes; but to the common law, and to their 
own by-laws, not contrary to the laws of the realm ?. 
Aggregate corporations alſo, that have by their conſti- 
tution a head, as a dean, warden, maſter, or the like, 
cannot do any acts during the vacancy of the headſhip, 
except only appointing another : neither are they then 
capable of receiving a grant; for ſuch corporation is 
incomplete without a head 3. But there may be a cor- 
poration. aggregate conſtituted without a head“: as the 
collegiate church of Southwell in Nottinghamſhire, 


which conſiſts only of prebendaries ; and the governors | 


of the Charter-houſe, London, who have no preſident 
or ſuperior, but are all of equal authority. In aggre- 
gate corporations alſo, the act of the major part is eſ- 
teemed the act of the whole 5. By the civil law this 
major part muſt have conſiſted of two thirds of the 


whole; elſe no act could be performed 5: which per- 


haps may be one reaſon why they required three at 
leaſt to make a corporation. But, with us, any majo- 
rity is ſufficient to determine the act of the whole body. 
And whereas, notwithſtanding the law ſtood thus, ſome 
founders of corporations had made ſtatutes in deroga- 
tion of the common law, making very frequently the 
unanimous aſſent of the ſociety to be neceſſary to any 
corporate act; (which king Henry VIII. found to be a 
great obſtruction to his projected ſcheme of obtaining 
a ſurrender of the lands of eccleſiaſtical corporations) it 
was therefore. enacted by ſtatute 33 Hen. VIII. c. 27. 
that all private ſtatutes ſhall be utterly void, whereby 
any grant or election, made by the head, with the con- 
currence of the major part of the body, is liable to be 
obſtructed by any one or more, being the minority: 
but this ſtatute extends not to any negative or neceſſary 
voice, given by the founder to the head of any ſuch 
ſociety. | 

We before obſerved that it was incident to every cor- 
poration, to have a capacity to purchaſe lands for 


Bro. Abr. tit. Corporation 31. 


2 Lord Ray m. 8. 
3 Co. Litt. 263, 264. 
* tO Rep. 30. 
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their corporate capacity, may, like thoſe of natural 


ce 
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themſelves and ſucceſſors : and this is regularly true 
at the common law *. But they are excepted out of 
the ſtatute of wills 3 : ſo that no deviſe of lands to a 


corporation by will is good: except for charitable uſes, 


by ftature 43 Eliz. c. 4.*: which exception is again 
greatly narrowed by the ſtatute 9. Geo. II. c. 36, And 


alſo, by a great variety of itatutes 5, their privilege 


even of purchaſing from any living grantor is much 
abridged fo that now a corporation, either eccleſiaſti- 
cal or lay, muſt have a licence from the king to pur- 


chafe ®, before they can exert that capacity which is 


veſted iir them by the common law: nor is even this in 
all caſes ſufficient; Theſe ſtatutes are generally called 


the ſtatutes of mortmain: all purchaſes made by cor- 


porate bodies being ſaid to be purchaſes in morinain, in 
mortua man' ſor the reaſon of which appellation ſir 
Edward Coke? offers many conjectures; but there is 
one which ſeems more probable than any that he has 


given us: vig. that theſe purchaſes being uſually made 


by eceleſiaſtical bodies, the members of which (being 
profeſſed) were reckoned dead perſons: in law, land 
therefore, holden by them, might wich great proprict y 
be ſaid to be held in mortuu manu. | | 

I ſhall defer: the more prrticular expoſition of theſe 
ſtatutes of mortmain till the next book of theſe com- 


mentaries, when we ſhall conſider the nature and te- 


nures of eſtates ; and alſo the expoſition of thoſe diſa- 
bling ſtatutes of queen Elizabeth, which reſtrain ſpiri- 
tual and eleemoſynary corporations from aliening ſuch 
lands as they are at preſent in legal poſſeſſion of: only 
mentioning them in this place, for the ſake of regula- 


rity, as ſtatutable incapacities incident and relative to 


corporations. 
The general duties of all bodies politic, conſidered in 


2 10 Rep. 30. | lands, unleſs by ſpecial privilege 

3 34 Hen. VIII. c. 5. from the emperor : collegium, fi 

+ Hob. 136. null» fpeciali Privileg io ſubni um ſit, 

5 From magna carta, 9 Hen. haereditatem capere nen piſe, dulluim 
III. c. 36. to 9 Geo. II. c. 36. nen t. Cod. 6. 14. 8. 

© By the civil law a corpora- 7:4 nf; . 


ion was incapable of taking 
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erſons, be reduced to this ſingle one; that of acting 
up to the end or deſign, whatever it be, for which they 
were created by their founder. 
HI. I proceed therefore next to inquire, how theſe 
corporations may be ed. For corporations being 
compoſed of individuals, ſubject to human frailties, are 
liable, as well as private perſons, to deviate from the 
end of their inſtitution. And for that reaſon the law 
has provided proper perſons to viſit, inquire into, and 
correct all irregularities that ariſe in ſuch corporations, 
either ſole or aggregate, and whether eccleſiaſtical, ci- 
vil, or eleemoſynary. With regard to all eccleſiaſtical 
corporations, the ordinary is their viſitor, ſo conſtituted 
by the canon law, and from thence derived to us. 
The pope formerly, and now the king, as ſupreme or- 
dinary, is the viſitor of the archbiſhop or metropoli- 
tan; the metropolitan, has the charge and coercion of 
all his ſuffragan biſhops ; and the biſhops in their ſeve- 
ral dioceſes are in eccleſiaſtical matters the viſitors of 
all deans and chapters, of all parſons and vicars, and 
of all other fpiritual corporations. With reſpect to all 
lay corporations, the founder, his heirs, or aſſigns, are 
the viſitors, whether the foundation be civil or elee- 
moſynary ; for in a lay incorporation the ordinary nei- 
ther can nor ought to viſit *. 

I know it is generally ſaid, that civil corporations are 
ſabje& to no viſitation, but merely to the common law 
of the land; and this ſhall be preſently explained. 
But firſt, as I have laid it down as a rule that the 
founder, his heirs, or aſſigns, are the viſitors of all lay- 
corporations, Jet us inquire what is meant by the 
founder. The founder of all corporations in the ſtricteſt 
and original ſenſe is the king alone, for he only can in- 
corporate a ſociety ; and in civil incorporations, ſuch 
as mayor and commonalty, &c. where there are no pol- 
ſeſſions or endowments given to the body, there is no 
other founder but the king: but in eleemoſynary 
foundations, ſuch as colleges and hoſpitals, where there 
is an endowment of lands, the law diſtinguiſhes, and 
makes two ſpecies of foundation; the one fundatio in. 
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cipiens, or the incorporation, in which ſenſe the king is 
the general founder of all colleges and hoſpitals; the 
other fundutis perficiens, or the dotation of it, in which 
ſenſe the firſt gift of the revenues is the foundation, 
and he who gives them is in law the founder: and it 
is in this laſt ſenſe that we generally call a man the 
founder of a college or hoſpital *. But here the king 
has his prerogative: for, if the king and a private man 
join in endowing an eleemoſynary foundation, the 
king alone ſhall be the founder of it. And, in gene- 
ral, the king being the ſole founder of all civil corpora- 
tions, and the endower the perficient founder of all 
eleemoſynary ones, the right of viſitation of the for- 
mer reſults, according to the rule laid down, to the 
king; and of the latter to the patron or endower. 

The king being thus conſtituted by law viſitor of all 
civil corporations, the law has alſo appointed the place, 
wherein he ſhall exerciſe this juriſdiction: which is the 
court of king's bench; where, and where only, all 
miſbehaviours of this kind of corporations are inquired 
into and redrefled, and all their controverſies decided. 
And this is what | underſtand to be the meaning of our 
lawyers, when they ſay that theſe civil corporations 
are liable to no viſitation ; that is, that the Jaw having 
by 4mmemorial uſage appointed them to be vilited and 
inſpected by the king their founder, in his majeſty's 
court of king's bench, according to the rules of the 
common law, they ought not to be viſited elſewhere, 
cr by any other authority ?. And this is ſo ſtrictly true, 
that though the king. by his letters patent had ſubjected 
the college of phy licians to the viſitation of ſour very 
reſpectable perſons, the lord chancellor, the two chief 
juſtices, and the chief baron; though the college had 
accepted this charter with all poſſible marks of acquieſ- 
cence, and had ated under it for near a century; yet 
in 1753, the authority of this proviſion coming in diſ- 


* 


5 
Za 
wt 
ven 
NE 
Ch. 
2 
. 
7 
. 


40 Rop. 443. corporations where no ſpecial 

2 This notion is perhaps too viſitor is appointed. But not in 
refined. The court of king's the light of viſitor : for, as its 
bench, (it may be ſaid) from its judgments are liable to be rever- 
general ſuperintendent authority ſed by writs of error, it may be 
where other juriſdictions are de- thought to want one of the eſſen- 
ficient, has power to regulate all tial marks of viſitatorial power, 
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pute, on an appeal preferred to theſe ſuppoſed viſitors, 


they directed the legality of their own appointment to 
be argued: and, as this college was merely a civil and 
not an eleemoſynary foundation, they at length deter- 
mined, upon ſeveral days ſolemn debate, that they had 
no juriſdiction as viſitors; and remitted the appellant 
(if aggrieved) to his regular remedy in his majeſty's 
court of king's bench. | ** 

As to eleemoſynary corporations, by the dotation the 
founder and his heirs are of common right the legal 
viſitors, to ſee that ſuch property is rightly employed, 
as might otherwiſe have deſcended to the viſitor him- 
ſelf: but, if the founder has appointed and afligned 


any other perſon to be viſitor, then his aſſig nee ſo ap- 


pointed is inveſted with all the founder's power, in ex- 
cluſion of his heir. 


were all of them conſidered, by the popiſh clengy, as of 
mere eccleſiaſtical juriſdiction : however, the law of the 
land judged otherwiſe; and, with regard to hoſpitals, 
it has long been held “, that if the hojpital be ſpiritual, 
the biſhop ſhall viſit ; but if lay, the patron, This right 
of lay patrons was indeed abridged by ſtatute 2 Hen. 
V. c. 1. which ordained, that the ordinary ſhould vitic” 
all hoſpitals founded by ſubjects; though the King's 
right was reſerved, to viſit by his commiſſioners ſuch 
as were of royal foundation. But the ſubje&'s right 
was in part reſtored by ſtatute 14 Eliz. c. 5. which ai - 
res the biſhop to viſit fuch hoſpitals only, where no 
viſitor is appointed by the founders thereof: and all the 
hoſpitals founded by virtue of the ſtatute 39 LEliz. c. 5. 
are to be viſited by ſuch perſons as ſhall! be nominate 
by the reſpective ſounders. But ſtill, if the founder. ap- 
points nobody, the biſhop of the diccele mult viſit 3, 
Colleges in the univerſities (whatever the common 
law may now, or might formerly, judge) were certain 
conſidered by the popiſh clergy, under whole direction 
they were, as ecc/e/ra/tical, or at leaſt as clerical, corpo- 
rations; and therefore the right of viſitation was 
claimed by the ordinary of the dioceſe. This it 


2 Yearbook, 8 Edw, III. 28. 8 AN, 29. 3 2 Inſt, 735. 


Eleemoſynary corporations are 
_ © - Chiefly hoſpitals, or colleges in the univerſities. Theſe 
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evident, becauſe in many of our moſt antient colleges, 
where the founder had a mind to ſubject them to a 


viſitor of his own nomination, he obtained for that 
purpoſe a papal bulle to exempt them ſrom the juriſ- 


dition of the ordinary; ſeveral of which are ſtill pre- 
ſerved in the archives of the reſpective ſocieties. And 


in ſome of our colleges, where no ſpecial viſitor is ap- 


pointed, the biſhop of that dioceſe, in which Oxford 
was formerly comprized, has immemorially exerciſed 


vifitatorial authority; which can be aſcribed to no- 


thing elſe, but his ſuppoſed title as ordinary to viſit 
this, among other eccleſiaſtical foundations. And it is 
not impoſſible, that the number of colleges in Cam- 
bridga, which are vifited by the biſhop of Ely, may in 
part be derived from the ſame . e . | 


But, whatever might be formerly the opinion of the 


clergy, it is now held as eſtabliſhed common law, that 
colleges are lay corporations, though ſometimes to- 
tally compoſed of eccleſiaſtical perſons ; and that the 
right of viſitation does not ariſe from any principles of 
the canon law, but of neceſſity was created by the 
common law *, And yet the power and juriſdiction of 


viſitors in colleges was left ſo much in the dark at 


common law, that the whole doctrine was very un- 
ſettled till the famous caſe of Philips and Bury. In 
this the main queſtion was, whether the ſentence of 
the biſhop of Lxeter, who (as viſitor) had deprived 


doctor Bury the rector of Exeter College, could be e- 


amined and redreſſed by the court of king's bench. 


And the three puiſne 22 were of opinion, that it 
might be reviewed, for that the viſitor's juriſdiction 


could not exclude the common law; and accordingly - 


judgment was given in that court. But the lord chiet 
juſtice Holt was of a contrary opinion; and held, that 
by the common law the office of viſitor is to judge ac- 
cording to the ſtatutes of the college, and to expel and 


deprive upon juſt occaſions, and to hear all appeals 


of courſe: and that from him, and him only, the 


party grieved ought to have redreſs : the founder hav- 


ing repoſed in him ſo entire a confidence, that he will 


| Lord Paym. 8. | Show. 35. Skinn, goy. Salk. 403. 
Lord Raym. 5. 4 Mod. 196.  Carthew. 199, 
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' adminiſter juſtice impartially, that his determinations 
are final, and examinable in no other court whatſoever. 


And upon this, a writ of error being brought into the 
houſe of lords, they concurred in fir John Holt's opi- 


nion, and reverſed the judgment of the court of king's 
bench. To which leading caſe all ſubſequent deter- 


minations have been conformable. But, where the yi- 
fitor is under a temporary diſability, there the court 
of king's bench will interpoſe, to prevent a defect of 


juſtice3. Alſo it is ſaid , that if a founder of an 
eleemoſynary foundation appoints a viſitor, and limits . 
his juriſdiction by rules and ſtatutes, if the viſitor in 7 
his ſentence exceeds thoſe rules, an ation lies againſt a 
him; but it is otherwiſe, where he miſtakes in a-thing 5 
within his power. f =. ; | c 
IV. We come now, in the laſt place; to conſider R 
how corporations may be difſolved. Any particular . 
member may be disfranchiſed, or loſe his place in the 'Þ 
corporation, by acting contrary to the laws of the ſo- 
ciety, or the laws of the land: or he may reſigi it by his * 
own voluntary at5, But the body volitic may allo it- 1 


ſelf be difþlyed in ſeveral ways; which diſſolution is by 
the civil death of the corporation: and in this caſe 6 


their lands and tenements ſhall revert to the perſon, or 2 
his heirs, who granted them to the corporation: for Of. 
the law doth annex a condition to every ſuch grant, h : 
that if the corporation be diſſolved, the grantor ſhall vide 
have the lands again, becauſe the cauſe of the grant ſol « 
faileth®. The grant is indeed only during the life of a 


the corporation; which may endure for ever: but, electi 
when that life is determined by the diſſolution of the f 
body politic, the grantor takes it back by reverſion, 
as in the caſe of every other grant for life. The debts 9 & 
of à corporation, either to or from it, are totally ex- | 
ringuiſhed by its diſſolution; ſo that the members 
thereof cannot recover, or be charged with them, in 
their natural capacities ? : agreeable to that maxim of 


the civil law ©, f quid univerſitati debetur, fingulis nou 
r debetur ; nec, quod debe! un;wzrſitas, ſinguli devent.” 


Z 


s Stra. 797. 0 Co. I. itt. 13. 
4 2 Lutw. 1866. 7 x1 Lev. 233; 
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ment, which is boundleſs in its operations. y the | 
natural death of all its members, in caſe of an aggre»- * :-. 
gate corporation. 3. By ſurrender of its franchiſes in 
to the hands of the king, which is a kind of ſuicide. - * ©. 
4. By forfeiture of its charter, through negligence: or — 3 
abuſe of its franchiſes ; in which caſe the law judges 
that the body politic has broken the condition upon Þ 
which it was incorporated, and thereupon the incor - 
poration is void. And the regular courſe is to bring IF 
an information in nature of a writ of guo warrants, t 
inquire by what warrant the members now exerciſe _ 
their cor poratt power, having forfeired it by ſuch and IE | * > 
: 


ſuch proceedMgs. The exertion of this act of lar, 
for the purp@ſes of the ſtate, in the reigns of king MY 
Charles and king James the ſecond, particularly. bk? 
ſeiſing the charter of the city of London, gave greaet 


and juſt offence ; though perhaps, in ſtrictneſs of law, 
the proceedings in moſt of them were ſufficiently re- 
cular; but the judgment againſt that of London was 
reverſed by a& of parliament? after the revolution; and 
by the ſame ſtatute it is enacted, that the franchiſes of 


; the city of London ſhall never more be forſtited for any 

cauſe whatſoever. And, becauſe by the common lar. 
F corporations were diſſolved, in caſe the mayor or head 
# officer was not duly elected on the day appointed in 
' the charter or eſtabliſhed by preſcription, it is now pro- 
1 vided e, that for the future no corporation ſhall be diſ . 
js ſolved upon that account; and ample directions are 
f given for appointing a new officer, in caſe there be no 
t election, or a void one, made upon the preſcriptive or 
16 charter day. * $1 
7 | | Za 
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